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ASYLUM  AND  INSPECTIONS  REFORM 


TUESDAY,  APRIL  27,  1993 

House  of  Representatives, 
Subcommittee  on  International  Law, 

Immigration,  and  Refugees, 
Committee  on  the  Judiciary, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  9:05  a.m.,  in  room 
B-352,  Rayburn  House  Office  Building,  Hon.  Romano  L.  Mazzoli 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  Romano  L.  Mazzoli,  Charles  E. 
Schumer,  John  Bryant,  George  E.  Sangmeister,  Jerrold  Nadler, 
Xavier  Becerra,  Bill  McCollum,  Elton  Gallegly,  and  Charles  T. 
Canady. 

Also  present:  Kevin  Anderson,  assistant  counsel;  Judy  Knott, 
clerk;  and  Carmel  Fisk,  minority  counsel. 

Mr.  Mazzoli.  The  subcommittee  will  come  to  order.  We  are  soon 
to  be  graced  with  the  arrival  of  Congressman  Schumer,  who  is  one 
of  the  sponsors  of  one  of  the  main  bills  before  the  committee,  and 
one  of  the  bills  subject  to  discussion  today.  We  will  try  to  proceed 
with  reasonable  alacrity,  but  not  so  quickly  that  we  do  not  have  a 
chance  for  Chuck  to  make  his  statement. 

Let  me  make  a  few  comments  to  preface  our  hearing  today,  and 
then  I  will  turn  it  over  to  the  other  members  of  our  subcommittee 
for  statements  that  they  would  make. 

The  asylum  system  is  sick.  The  asylum  system  needs  attention 
in  the  very  worst  way.  One  hundred  thousand,  roughly,  new  asy- 
lum cases  are  filed  each  year.  Depending  on  whose  view  you  use, 
anywhere  from  200,000  to  perhaps  even  300,000  cases  are  pending 
at  this  point,  at  the  end  of  fiscal  1992. 

Facing  this  torrent,  giant  cascade  of  cases,  are  150  trained  asy- 
lum officers.  I  have  not  done  the  mathematics,  but  I  think  it  could 
be  easily  said  that  if  these  men  and  women  heard  cases  steadily 
through,  24  hours  a  day,  we  are  probably  talking  about  never,  ever 
diminishing  that  mountain,  and  probably  not  doing  so,  at  least, 
until  the  next  century. 

Thousands  upon  thousands  of  persons  are  entering  the  United 
States  illegally,  without  papers,  or  in  some  cases,  with  fraudulent 
papers.  Some  enter  for  the  benign  purpose  of  finding  a  better  life, 
and  doing  something  with  their  talents.  Some  enter  with  nefarious 
schemes  on  their  minds  and  terrorist  impulses,  some  of  which  are 
given  vent. 

Some  of  these  people  are  walking  Typhoid  Marys — but  in  this 
case,  it  is  not  typhoid,  but  HIV,  or  it  is  infectious  tuberculosis. 

(1) 


These  cases  are  clogging  the  legal  systems,  the  administration 
system,  costing  our  taxpayers  millions,  upon  millions  of  dollars,  di- 
verting very  scarce  Immigration  Service,  Justice  Department,  and 
Treasury  Department  personnel  from  service  to  the  public,  and 
from  other  kinds  of  activities,  in  order  to  try  to  take  care  of  this 
tremendous  backlog  of  cases. 

Something,  as  I  said,  needs  to  be  done.  What  I  hope  we  can  do 
will  have  a  continuum  of  the  concern,  care,  compassion,  and  mag- 
nanimity, which  has  marked  most  of  the  activities  of  our  Govern- 
ment toward  entering  people — sojourners,  people  seeking  relief 
from  persecution.  However,  that  change  and  those  changes  should 
not  allow  the  system  to  be  manipulated,  blatantly  and  easily, 
frankly,  as  it  is  today. 

That  system  is  being  manipulated.  It  is  being  abused.  I  hate  to 
say  it,  but  it  is  imminently  manipulatable.  Just  for  illustration, 
there  is  Mir  Aimal  Kansi,  charged  and  implicated  in  the  murders 
of  the  CIA  employees.  Then  there  is  Mohammed  A.  Salameh  and 
Sheik  Omar  Abdel-Rahman  implicated  in  the  World  Trade  Tower 
bombings.  Also,  there  are  those  poor  people  who  are  featured  in  the 
"60  Minutes"  piece  of  March  14. 

Now,  what  do  these  people  have  in  common?  Well,  it  is  certainly 
not  nationality.  There  is  a  Pakistani,  a  Jordanian,  an  Egyptian, 
and  a  Chinese.  It  is  not  age,  occupation,  or  training.  What  they  all 
have  is  a  talent  for  manipulating  the  asylum  and  the  immigp-ation 
system — a  system,  which  I  say,  is  really  an  easy  target  for  them 
to  manipulate. 

We  need  to  change  it.  We  need  to  streamline  it.  We  need  to  pro- 
tect the  rights  of  the  applicants.  However,  we  also  need  to  protect 
the  rights  of  the  U.S.  taxpayer,  rights  of  U.S.  sovereignty,  and 
rights  of  U.S.  security. 

Now,  my  bill,  H.R.  1679,  is  one  of  three  efforts  to  do  precisely 
that.  Its  intent  is  to  streamline  the  law  that  currently  governs  asy- 
lum and  nonrefoulement,  as  it  is  called,  and  at  the  same  time,  do 
so  with  justice  to  the  persons  involved. 

The  gentleman  to  my  left,  my  friend,  Mr.  McCollum,  is  the  spon- 
sor of  a  related  bill.  The  gentleman  soon  to  join  us,  Congressman 
Schumer,  is  another  who  has  sponsored  a  major  bill.  So  at  this 
panel,  we  have  today  people  who  have  sponsored  several  bills,  and 
there  are  many  in  Congress  who  are  involved  in  this  effort. 

Mr.  McCollum's  bill  basically  deals  with  what  happens  to  people 
who  arrive  in  this  country  without  the  proper  documentation  and 
papers.  Mr.  Schumer's  bill  primarily  deals  with  trying  to  preinspect 
abroad  so  that  people  do  not  come  here  in  the  first  place  who  do 
not  have  a  right  to  be  here. 

My  bill  is  to  try  to  change  the  whole  process  of  determining  who 
is  entitled  to  asylum,  in  that  I  would  change  the  timetables  to  re- 
quire a  7-day  period  of  time  after  arriving  in  the  United  States  in 
which  to  give  notice  of  your  intent  to  file,  and  then  30  days  there- 
after to  actually  file  the  application. 

My  bill  limits  appeals,  which  are  now  interminable,  and  they 
stretch  on  and  on  and  on,  clogging  the  system,  making  the  system 
unresponsive,  and  really  making  it  an  easy  target  for  those  who 
wish  to  manipulate  it.  I  would  limit  the  appeals  to  basically  a  few, 
at  different  stages  of  the  process. 


I  would  give  the  asylum-seeker  one  bite  of  that  asylum  apple. 
Today,  asylum-seekers  get  two  full  bites,  two  de  novo  bites  of  the 
asylum  apple,  one  before  the  asylum  officer  and  then  later  before 
an  immigration  judge  at  the  time  of  deportation.  That  is  too  many. 
I  think  one  is  sufficient. 

My  bill  would  also  deny  benefits  to  those  who  fail  to  show  up — 
the  no-shows,  with  whom  the  people  at  JFK  and  Newark  are  very 
familiar.  The  people  who  fail  to  show  up  would  not  be  entitled  to 
further  immigration  benefits.  I  think  that  the  figures  show  that  40 
to  50  percent  never  show  up  for  the  later  hearings.  Of  those  who 
do  show  up,  30  to  40  percent,  are  denied.  So  we  have  a  great  body 
of  these  people  who  come  in  seeking  asylum,  who  do  not  really 
wind  up  achieving  that  status. 

So  having  said  that,  I  would  say  that  the  whole  effort  of  this  sub- 
committee, and  I  hope  of  the  Congress,  is  to  do  the  right  thing. 

It  is  in  the  sense  of  doing  something  which  achieves  the  goal  of 
simplifying  and  streamlining  the  process,  while  at  the  same  time 
keeping  it  imminently  fair  for  those  people,  many  of  whom  are  rep- 
resented by  people  in  this  room  today. 

Many  are,  you  might  say,  the  progenerators  of  people  on  this 
subcommittee.  We  need  to  be  sure  that  our  law  is  done  correctly, 
and  that  is  the  whole  effort  of  this  subcommittee. 

So  having  said  that,  I  yield  to  my  friend  from  Florida,  Mr. 
McCollum,  who  is  one  of  those  sponsors. 

[The  bills,  H.R.  1153,  H.R.  1355,  and  H.R.  1679  follow:] 


103d  congress 
1st  Session 


H.R.1153 


To  amend  the  Immigration  and  Nationality  Act  to  provide  for  expanded 
preinspection  at  foreign  airports,  to  provide  for  a  permanent  visa  waiver 
program,  and  to  expedite  airport  immigration  processing. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

March  1, 1993 

Mr.  SCHUMER  introduced  the  following  bill;  which  was  referred  to  the 

Conunittee  on  the  Judiciary 


A  BILL 

To  amend  the  Immigration  and  Nationality  Act  to  provide 
for  expanded  preinspection  at  foreign  airports,  to  provide 
for  a  permanent  visa  waiver  program,  and  to  expedite 
airport  immigration  processing. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This    Act    may    be    cited    as    the    "Immigration 

5  Preinspection  Act  of  1993". 
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1  SEC.  2.  PREINSPECTION  AT  FOREIGN  AIRPORTS. 

2  (a)  In  General. — The  Immigration  and  Nationality 

3  Act  is  amended  by  inserting  after  section  235  the  following 

4  new  section: 

5  "PREINSPECTION  AT  FOREIGN  AIRPORTS 

6  "Sec.  235A.  (a)  Establishment  of  Additional 

7  PREINSPECTION     STATIONS     AT     HiGH     VOLUME     AlR- 

8  PORTS. — Subject  to  subsection  (c),  not  later  than  2  years 

9  after  the  date  of  the  enactment  of  this  section,  the  Attor- 

10  ney  General,  in  consultation  with  the  Secretary  of  State, 

11  shall  establish  and  maintain  preinspection  stations  in  at 

12  least  3  of  the  foreign  airports  that  are  among  the  10  for- 

13  eign  airports  which  the  Attorney  General  identifies  as 

14  serving  as  last  points  of  departure  for  the  greatest  num- 

15  bers  of  passengers  who  arrive  from  abroad  by  air  at  ports 

16  of  entry  A\ithin  the  United  States.  Such  preinspection  sta- 

17  tions  shall  be  in  addition  to  any  preinspection  stations  es- 

18  tablished  or  authorized  to  be  established  prior  to  the  date 

19  of  the  enactment  of  this  section. 

20  "(b)         Establishment         of        Additional 

21  Preinspection  Stations  at  Certain  Foreign  Air- 

22  ports  From  Which  Undocumented  Aliens  Depart 

23  for  the  United  States. — 

24  "(1)  Reports  to  congress. — Not  later  than 

25  November  1,  1993,  and  each  subsequent  November 

26  1,  the  Attorney  General  shall  compile  and  submit  to 
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1  the  Committee  on  the  Judiciary  of  the  House  of 

2  Representatives  and  the  Committee  on  the  Judiciary 

3  of  the  Senate  a  report  identifying  the  foreign  air- 

4  ports  which  served  as  last  points  of  departure  for 

5  aliens  who  arrived  by  air  at  United  States  ports  of 

6  entry  without  valid  documentation  during  the  pre- 

7  ceding  fiscal  year.   Such  report  shall  indicate  the 

8  number  and  nationality  of  such  aliens  arriving  from 

9  each  such  foreign  airport. 

10  "(2)       Establishment      of      additional 

11  PREINSPECTION    STATIONS. — Subject   to   subsection 

12  (c),  not  later  than  November  1,  1995,  the  Attorney 

13  General,  in  consultation  with  the  Secretary  of  State, 

14  shall  establish  preinspection  stations  in  at  least  3  of 

15  the  foreign  airports  that  are  among  the  10  foreign 

16  airports    identified    in    the    first    report    submitted 

17  under  paragraph  (1)  as  serving  as  the  last  points  of 

18  departure  for  the  greatest  number  of  aliens  who  ar- 

19  rive  fixjm  abroad  by  air  at  points  of  entry  wthin  the 

20  United   States  Avithout  valid   documentation.    Such 

21  preinspection  stations  shall  be  in  addition  to  any 

22  preinspection  stations  established  or  authorized  to  be 

23  established  either  under  subsection  (a)  or  prior  to 

24  the  date  of  the  enactment  of  this  section. 
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1  "(3)  Establishment  of  carrier  consult- 

2  ANT  PROGRAM. — The  Attorney  General  shall  assign 

3  additional  immigration  officers  to  any  foreign  air- 

4  port  identified  in  the  first  report  submitted  under 

5  paragraph  (1)  which  served  as  a  point  of  departure 

6  for  a  significant  number  of  arrivals  at  United  States 

7  ports   of  entry   without   valid    documentation,    but 

8  where  no  preinspection  station  is  established. 

9  "(c)     Conditions     for     Establishment     of 

10  Preinspection. — Prior    to    the    establishment    of    a 

1 1  preinspection  station  the  Attorney  General,  in  consultation 

12  Avith  the  Secretary  of  State,  shall  ensure  that — 

13  "(1)  employees  of  the  United  States  stationed 

14  at  the  preinspection  station  and  their  accompanying 

15  family  members  will  receive  appropriate  protection, 

16  "(2)  such  employees  and  their  families  ^vill  not 

17  be  subject  to  unreasonable  risks  to  their  welfare  and 

18  safet}',  and 

19  "(3)  the  country  in  which  the  preinspection  sta- 

20  tion  is  to  be  established  maintains  practices  and  pro- 

21  cedures  with  respect  to  eisylum  seekers  and  refugees 

22  in  accordance  with  the  Convention  Relating  to  the 

23  Status  of  Refugees  (done  at  Geneva,  July  28,  1951) 

24  or  the  Protocol  Relating  to  the  Status  of  Refugees 

25  (done  at  New  York,  January  31,  1967).". 
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1  (b)  Clerical  Amendment. — The  table  of  contents 

2  of  such  Act  is  amended  by  inserting  after  the  item  relating 

3  to  section  235  the  following  new  item: 

"Sec.  235A.  Preinspection  at  foreign  airports.". 

4  SEC.  3.  VISA  WAIVER  PROGRABL 

5  (a)  Permanency  op  Program. — Section  217  of  the 

6  Immigration  and  Nationality  Act   (8   U.S.C.    1187)   is 

7  amended — 

8  (1)  by  amending  the  section  heading  to  read  as 

9  follows: 

10  "visa  waiver  program  for  certain  visitors"; 

11  (2)  in  the  heading  of  subsection  (a),  (a)(2),  and 

12  (c)  by  striking  "Pilot"  and  "pilot"  each  place  ei- 

13  ther   appears   and   inserting   "Visa  Waiver"   and 

14  "visa  waiver",  respectively; 

15  (3)  by  striking  "pilot"  each  place  it  appears 

16  and  inserting  "visa  waiver"; 

17  (4)  in  subsection  (a)(1)  by  striking  "during  the 

18  pilot  program  period  (as  defined  in  subsection  (e)),"; 

19  (5)  in  subsection  (c)(3)  by  striking  "(within  the 

20  pilot  program  period)  after  the  initial  period"; 

21  (6)  in  subsection  (c)  by  striking  paragraph  (4); 

22  (7)     in     subsection     (e)(1)(A)     by     striking 

23  "(a)(1)(A)"  and  inserting  "(a)(1)";  and 

24  (8)  by  striking  subsection  (f). 
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1  (b)  Elimination  of  Requirement  for  Execu- 

2  TiON  OF  Immigration  Forms. — Section  217  of  such  Act 

3  is  further  amended — 

4  (1)  in  subsection  (a)  by  striking  paragraph  (3); 

5  (2)   in   subsection   (a)   by  redesignating  para- 

6  graphs  (4)  through  (7)  as  paragraphs  (3)  through 

7  (6);  and 

8  (3)  in  subsection  (e)(1)  by  striking  "subsection 

9  (a)(4)"  and  inserting  "subsection  (a)(3)". 

10  (c)  Exclusion  and  Deportation  of  Applicants 

11  for  Admission  Under  Visa  Wahtsr  Program. — Sec- 

12  tion  217(b)  of  such  Act  is  amended  to  read  as  follows: 

13  "(b)  Exclusion  and  Deportation  of  Appucants 

14  for  Admission  under  Visa  War^r  Program. — 

15  "(1)  Exclusion. — 

16  "(A)  An  immigration  officer's  determina- 

17  tion  that  an  applicant  for  admission  under  this 

18  section  is  not  clearly  and  beyond  a  doubt  enti- 

19  tied  to  land  shall  constitute  a  final  order  of  ex- 

20  elusion  and  deportation,  enforceable  pursuant 

21  to  section  237.  Pending  such  a  determination, 

22  the  Attorney  General  may  maintain  such  appli- 

23  cant  in  custody. 
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1  "(B)  The  procedure  described  in  section 

2  236  shall  not  apply  to  an  order  issued  under 

3  this  paragraph. 

4  "(2)  Deportation. — 

5  "(A)  Notwithstanding  any  other  provision 

6  of  law,  an  alien  admitted  to  the  United  States 

7  under  this  section  who  is  determined,  pursuant 

8  to  such  regulations  as  the  Attorney  General 

9  shall   prescribe,   to   be   subject   to   deportation 

10  shall  be  deported  pursuant  to  section  243.  An 

11  immigration  officer's  determination  under  this 

12  subsection  shall  constitute  a  final  order  of  de- 

13  portation.  Pending  such  determination,  the  At- 

14  tomey  General  may  maintain  such  alien  in  cus- 

15  tody. 

16  "(B)   The  procedure  described  in  section 

17  242  shall  not  apply  to  an  order  issued  under 

18  this  paragraph. 

19  "(3)  RE^^EW. — Notwithstanding  any  other  pro- 

20  vision  of  law  or  the  failure  of  a  carrier  to  provide  the 

21  notice  described  in  subsection   (e)(1)(D),   an  aUen 

22  who   applies   for   admission   to    the   United   States 

23  under  this  section  shall  not  be  entitled — 

24  "(A)  to  review  or  appeal  under  this  Act  of 

25  an  immigration  officer's  determination  as  to  the 
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1  admissibility  of  the  alien  at  the  port  of  entry 

2  into  the  United  States,  or 

3  "(B)  subject  to  paragraph  (4),  to  contest 

4  an   immigration   officer's   determination  under 

5  paragraph  (2). 

6  "(4)  Asylum. — The  Attorney  General  shall  es- 

7  tablish  a  procedure  for  an  alien  who  is  applying  for 

8  admission  under  this  section  or  who  has  been  admit- 

9  ted  under  this  section  to  apply  for  asylum  under  sec- 

10  tion  208. 

11  "(5)    Treatment    of    Nationals   of   Visa 

12  Waiver  Countries. — ^An  alien  who — 

13  "(A)  is  a  national  of  a  visa  waiver  program 

14  country  or  claims  to  be  a  national  of  a  visa 

15  waiver  country,  and 

16  "(B)  is  not  in  possession  of  a  valid  visa, 

17  shall  be  considered  to  be  an  applicant  for  ad- 

18  mission  under  this  section.". 

19  (d)  Carrier  Agreements. — Section  217(e)(1)  of 

20  such  Act  is  amended — 

21  (1)  in  subparagraph  (B)  by  striking  "and"; 

22  (2)  in  subparagraph  (C)  by  striking  the  period 

23  at  the  end  and  inserting  ";  and";  and 

24  (3)  by  inserting  after  subparagraph  (C)  the  fol- 

25  lowing  new  subparagraph: 
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1  "(D)   to  provide  passengers  applying  for 

2  admission  to  the  United  States  under  this  see- 

3  tion  with  written  notification  that  they  are  not 

4  entitled  (i)  to  any  appeal  or  review  of  an  inuni- 

5  gration  officer's  determination  of  admissibility, 

6  or  (ii)  to  contest  any  action  for  deportation.". 

7  (e)  Clerical  AME^fDME^^T. — The  item  in  the  table 

8  of  contents  of  such  Act  relating  to  section  217  is  amended 

9  to  read  as  follows: 

"Sec.  217.  ^^sa  waiver  program  for  certain  \isitors.". 
10    SEC.  4.  EXPEDITING  AIRPORT  IMMIGRATION  PROCESSING. 

1 1  (a)  Passenger  Manifests. — 

12  (1)  Electronic  passenger  manifests. — Sec- 

13  tion  231(a)  of  the  Immigration  and  Nationality  Act 

14  (8  U.S.C.  1221(a))  is  amended  in  the  first  sentence 

15  by  striking  "type\mtten"  and  inserting  "electronic, 

16  type^v^itten,". 

17  (2)  Inforalvtion  contained  in  passenger 

18  rlvnifest.— Section  231(a)  of  such  Act  (8  U.S.C. 

19  1221(a))    is   further   amended   by  inserting  imme- 

20  diatel}'^  before  the  period  at  the  end  of  the  second 

21  sentence  ",  except  that  regulations  concerning  the 

22  information  contained  in  such  lists  may  not  require 

23  information  other  than  the  full  name,  date  of  birth, 

24  passport   number,    and    citizenship   of   the   person 
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1  transported,  and  information  identifying  the  flight 

2  on  which  the  person  was  transported". 

3  (b)  Inspection  by  Immigration  Officers. — See- 

4  tion  235(a)  of  the  Immigration  and  Nationahty  Act  (8 

5  U.S.C.  1225(a))  is  amended  by  adding  after  the  second 

6  sentence  the  following:  "Except  as  the  Attorney  General 

7  may  provide,  nothing  in  this  section  shall  be  construed  as 

8  requiring  a  personal  interview  in  the  conduct  of  an  exam- 

9  ination  or  inspection.". 

10  (c)  PRO^^SION  op  Immigration  Inspection  and 

1 1  Preinspection  SER\aCES. — 

12  (1)  In  general. — Section  286  of  the  Immigra- 

13  tion    and    Nationality    Act    (8    U.S.C.     1356)    is 

14  amended — 

15  (A)  in  subsection  (g)  by  striking  "forty- 

16  five"  and  inserting  "thirty";  and 

17  (B)  in  subsection  (1) — 

18  (i)  by  striking  "forty-five"  and  insert- 

19  ing  "thirty";  and 

20  (ii)  by  striking  "March  31st"  and  in- 

21  serting  "January  31st". 

22  (2)  Effective  date. — The  amendments  made 

23  by  paragraph  (1)  shall  apply  to  passengers  arriving 

24  on  or  after  60  days  after  the  date  of  the  enactment 

25  of  this  Act. 
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1  (d)  Expedited  Process  for  the  Inspection  of 

2  Citizens. — 

3  (1)  In  general. — Section  235A  of  the  Immi- 

4  gration  and  Nationality  Act,  as  inserted  by  section 

5  1(a)  of  this  Act,  is  amended — 

6  (A)  in  the  heading,  by  adding  at  the  end 

7  the  following:  ";  EXPEDITED  PROCESS  FOR  THE 

8  INSPECTION  OF  CITIZENS",  AND 

9  (B)  by  adding  at  the  end  the  following  new 

10  subsection: 

11  "(d)  Expedited  Process  for  the  In- 

12  spection  of  Citizens. — Not  later  than   90 

13  days  after  the  date  of  the  enactment  of  this  sec- 

14  tion,  the  Attorney  General  shall  implement  an 

15  expedited  process  for  the  inspection  of  United 

16  States  citizens  upon  arrival  from  abroad  by  air 

17  at  ports  of  entry  Avithin  the  United  States.  An 

18  expedited  process   shall   be  maintained  except 

19  during  a  national  or  airport  specific  security 

20  emergency  as  determined  by  the  Attorney  Gen- 

21  eral.". 

22  (2)  Clerical  amendment. — The  item  in  the 

23  table  of  contents  of  such  Act  relating  to  section 

24  235A,  as  inserted  by  section   1(b)  of  this  Act,  is 

25  amended  to  read  as  follows: 
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"Sec.  235A.  Preinspection  at  foreign  airports;  expedited  process  for  the  inspec- 
tion of  citizens.". 
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103d  congress 
1st  Session 


H.R.1355 


To  amend  the  Immigration  and  Nationality  Act  with  respect  to  exchision 
for  admissions  fraud,  procedures  for  inspecting  aliens  seeking  entry  to 
the  United  States,  and  increasing  penalties  for  certain  alien  smuggling. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

March  16,  1993 

Mr.  McCOLLUii  (for  himself,  Mr.  SMITH  of  Texas,  Mr.  Caxady,  Mr.  Bereu- 
TER,  Mr.  CojffiEST,  Mr.  CuxxixGHAii,  Mr.  Archer,  Mr.  Gallegly, 
and  Mr.  RiDGE)  introduced  the  following  bill;  which  was  referred  to  the 
Committee  on  the  Judiciarv 


A  BILL 

To  amend  the  Immigration  and  Nationality  Act  with  respect 
to  exclusion  for  admissions  fraud,  procedures  for  inspect- 
ing aliens  seeking  entry  to  the  United  States,  and  in- 
creasing penalties  for  certain  alien  smuggling. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Exclusion  and  Asylum 

5  Reform  Amendments  of  1993". 
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1     SEC.  2.  ADMISSIONS  FRAUD. 

2  (a)  Exclusion  for  Fraudulent  Documents  and 

3  Failure       To       Present       Documents. — Section 

4  212(a)(6)(C)  of  the  Immigration  and  Nationality  Act  (8 

5  U.S.C.  1182(a)(6)(C))  is  amended— 

6  (1)  by  striking  "(C)  MISREPRESENTATION"  and 

7  inserting  in  lieu  thereof  the  following: 

8  "(C)   Fraud,  msREPRESENTATiON,  and 

9  FAILURE  TO  PRESENT  DOCUMENTS"; 

10  (2)  by  adding  at  the  end  the  follo^\^ng  new 

1 1  clause: 

12  "(iii)  Fraudulent  documents  and 

13  failure  to  present  documents. — 

14  "(I)  Any  alien  who,   in  seeking 

15  entiy  to  the  United  States  or  board- 

16  ing  a  common  carrier  for  the  purpose 

17  of  coming  to  the  United  States,  pre- 

18  sents  any  document  which,  in  the  de- 

19  termination  of  the  immigration  offi- 

20  cer,    is    forged,    counterfeit,    altered, 

21  falsely  made,  stolen,  or  inapplicable  to 

22  the  alien  presenting  the  document,  or 

23  othenrise    contains    a    misrepresenta- 

24  tion  of  a  material  fact,  is  excludable. 

25  "(II)  Any  alien  who,  in  boarding 

26  a  common  carrier  for  the  purpose  of 
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1  coming  to  the  United  States,  presents 

2  a  document  that  relates  or  purports  to 

3  relate  to  the  alien's  eligibilit\'  to  enter 

4  the  United  States,  and  fails  to  present 

5  such  document  to  an  inmiigration  offi- 

6  cer  upon  arrival  at  a  port  of  entry 

7  into    the    United    States,    is    exclud- 

8  able.". 

9  (b)  Availability  of  Asylum  and  Other  Discre- 

10  TiONARY  Relief. — 

11  (1)  Section  208  of  the  Immigration  and  Nation- 

12  ahty  Act  (8  U.S.C.  1158)  is  amended  by  adding  at 

13  the  end  the  following  new  subsection: 

14  "(e)(1)  Application  of  Fraud  Exclusion.— Not- 

15  withstanding  subsection  (a)  and  except  as  provided  in 

16  paragraph  (2),  any  ahen  who  is  excludable  under  section 

17  212(a)(6)(C)(iii)  or  section  212(a)(7)(A)(i)  may  not  apply 

18  for  or  be  granted  asylum. 

19  "(2)  Exception. — The  limitation  under  paragraph 

20  (1)  shall  not  apply  if  the  action  upon  which  the  exclusion 

21  is  based  was  pursuant  to  direct  departure  from  a  country 

22  in  which  (A)  the  alien  has  a  credible  fear  of  persecution, 

23  or  (B)  there  is  a  significant  danger  that  the  alien  would 

24  be  returned  to  a  country  in  which  the  alien  would  have 

25  a  credible  fear  of  persecution. 
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1  "(3)  Definition. — As  used  in  this  subsection,  the 

2  term  'credible  fear  of  persecution'  means  (A)  that  it  is 

3  more  probable  than  not  that  the  statements  made  by  the 

4  alien  in  support  of  his  or  her  claim  are  true,  and  (B)  that 

5  there  is  a  significant  possibility,  in  Ught  of  such  state- 

6  ments  and  of  such  other  facts  as  are  kno^vn  to  the  officer 

7  about  country-  conditions,  that  the  alien  could  establish  eU- 

8  gibilit}-   as    a    refugee   \\ithin    the    meaning   of   section 

9  101(a)(42)(A).". 

10  (2)  Section  212(c)  of  the  Immigration  and  Na- 
il tionalitj'  Act  (8  U.S.C.  1182(c))  is  amended  in  the 

12  third  sentence  by  inserting  before  the  period  "or  to 

13  any  alien  who   is   excludable   pursuant  to   section 

14  212(a)(6)(C)(iii)". 

15  SEC.  3.  INSPECTION  AND  EXCLUSION  BY  IMMIGRATION  OF- 

16  FICERS. 

17  Section  235(b)  of  the  Immigration  and  Nationality 

18  Act  (8  U.S.C.  1225(b))  is  amended  to  read  as  follows: 

19  "(b)  Inspection  and  Exclusion  by  bonGRATiON 

20  Officers. — 

21  "(1)  An  immigration  officer  shall  inspect  each 

22  alien  who  is  seeking  entry  to  the  United  States. 

23  "(2) (A)   If  the  examining  immigration  officer 

24  determines  that  an  alien  seeking  entry — 
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1  "(i)(I)      is      excludable      under      section 

2  212(a)(6)(C)(iii),  or 

3  "(II)       is       excludable      under       section 

4  212(a)(7)(A)(i), 

5  "(ii)  does  not  have  any  reasonable  basis  for 

6  legal  entry  into  the  United  States,  and 

7  "(iii)   does   not   indicate   an   intention   to 

8  apply  for  asylum  under  section  208, 

9  the  alien  shall  be  specially  excluded  from  entry  into 

10  the  United  States  without  a  hearing. 

11  "(B)  The  examining  immigration  officer  shall 

12  refer  to  an  immigration  officer,  specially  trained  to 

13  conduct  interviews  and  make  determinations  bearing 

14  on  eligibilitv'  for  asylum,  any  alien  who  is  (i)  exclud- 

15  able    under    section    212(a)(6)(C)(iii)    or    section 

16  212(a)(7)(A)  (i)  and  (ii)  who  has  indicated  an  inten- 

17  tion  to  apply  for  a^lum.  Such  an  alien  shall  not  be 

18  considered  to  have  entered  the  United  States  for 

19  purposes  of  this  Act. 

20  "(C)  An  alien  under  subparagraph  (B)  who  is 

21  determined    by    an    immigration    officer,    sp)ecially 

22  trained  to  conduct  interviews  and  make  determina- 

23  tions  bearing  on  eligibility  for  asylum,  to  be  exclud- 

24  able  and  ineligible  for  the  exception  under  section 
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1  208(e)(2),  shall  be  specially  excluded  and  deported 

2  from  the  United  States  without  further  hearing. 

3  "(3) (A)   Except  as  provided  in  subparagraph 

4  (B),  if  the  examining  immigration  officer  determines 

5  that  an  alien  seeking  entry  is  not  clearly  and  beyond 

6  a  doubt  entitled  to  enter,  the  alien  shall  be  detained 

7  for  a  hearing  before  an  immigration  judge. 

8  "(B)  The  provisions  of  subparagraph  (A)  shall 

9  not  apply — 

10  "(i)  to  an  alien  crewman, 

11  "(ii)   to  an  alien  described  in  paragraph 

12  (2)(A)  or  (2)(C),  or 

13  "(iii)  if  the  conditions  described  in  section 

14  273(d)  exist. 

15  "(4)  The  decision  of  the  examining  immigration 

16  officer,  if  favorable  to  the  admission  of  any  ahen, 

17  shall  be  subject  to  challenge  by  any  other  immigra- 

18  tion  officer  and  such  challenge  shall  operate  to  take 

19  the  alien,  whose  privilege  to  enter  is  so  challenged, 

20  before  an  immigration  judge  for  a  hearing  on  exclu- 

21  sion  of  the  ahen. 

22  "(5)  The  Attorney  General  shall  establish  pro- 

23  cedures  that  ensure  that  aliens  are  not  specially  ex- 

24  eluded  under  paragraph  (2) (A)  without  an  inquiry 
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1  into  their  reasons  for  seeking  entry  into  the  United 

2  States. 

3  "(6)(A)  Subject  to  subparagraph  (B),  an  alien 

4  has  not  entered  the  United  States  for  purposes  of 

5  this  Act  unless  and  until  such  alien  has  been  in- 

6  spected  and  admitted  by  an  immigration  officer  pur- 

7  suant  to  this  subsection. 

8  "(B)  An  alien  who  (i)  is  physically  present  in 

9  the  United  States,  (ii)  has  been  physically  present  in 

10  the  United  States  for  a  continuous  period  of  one 

11  year,  and  (iii)  has  not  been  inspected  and  admitted 

12  by  an  immigration  officer  may  be  said  to  have  en- 

13  tered  the  United  States  without  inspection.  Such  an 

14  alien  is  subject  to  deportation  pursuant  to  section 

15  241(a)(1)(B).". 

16  SEC.  4.  JUDICIAL  REVIEW. 

17  Section  235  of  the  Immigration  and  Nationahty  Act 

18  (8  U.S.C.  1225)  (as  amended  by  section  3)  is  amended 

19  by  adding  after  subsection  (c)  the  following  new  sub- 

20  sections: 

21  "(d)  Habeas  Corpus  Review. — Notwithstanding 

22  any  other  provision  of  law,  no  court  shall  have  jurisdiction 

23  to  review,  except  by  petition  for  habeas  corpus,  any  deter- 

24  mination  made  with  respect  to  an  alien  found  excludable 

25  pursuant     to     section     212(a)(6)(C)(iii)     or     section 
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1  212(a)(7)(A)(i).  In  any  such  case,  review  by  habeas  corpus 

2  shall  be  Umited  to  examination  of  whether  the  petitioner 

3  (1)  is  an  ahen,  and  (2)  was  ordered  excluded  from  the 

4  United  States  pursuant  to  section  235(b)(2). 

5  "(e)  Other  Limits  on  Judicial  Review  and  Ac- 

6  TION. — Notwithstanding  any  other  provision  of  law,  no 

7  court  shall  have  jurisdiction  (1)  to  review  the  procedures 

8  established  by  the  Attorney  (Jeneral  for  the  determination 

9  of  exclusion  pursuant  to  section  212(a)(6)(C)(iii)  or  sec- 

10  tion  212(a)(7)(A)(i),  or  (2)  to  enter  declaratory  or  iiyunc- 

1 1  tive  relief  with  respect  to  the  implementation  of  subsection 

12  (b)(2).  Regardless  of  the  nature  of  the  suit  or  claim,  no 

13  court  shall  have  jurisdiction  except  by  habeas  corpus  peti- 

14  tion  as  provided  in  subsection  (d)  to  consider  the  validity 

15  of  any  ac^udication  or  determination  of  special  exclusion 

16  or  to  provide  declaratory  or  iiyunctive  reUef  with  respect 

17  to  the  special  exclusion  of  any  ahen. 

18  "(f)  Collateral  Enforcement  Proceedings. — 

19  In  any  action  brought  for  the  assessment  of  penalties  for 

20  improper  entry  or  re-entry  of  an  alien  under  section  275 

21  or  276,  no  court  shall  have  jurisdiction  to  hear  claims  col- 

22  laterally  attacking  the  vaUdity  of  orders  of  exclusion,  spe- 

23  cial  exclusion,  or  deportation  entered  under  sections  235, 

24  236,  and  242.". 
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1  SEC.  5.  CONFORMING  ABfENDBfENTS. 

2  Section  237(a)  of  the  Immigration  and  Nationality 

3  Act  (8  U.S.C.  1227(a))  is  amended— 

4  (1)  in  the  second  sentence  of  paragraph  (1)  by 

5  striking  out   "Deportation"   and   inserting  in  lieu 

6  thereof  "Subject  to  section  235(b)(2),  deportation"; 

7  and 

8  (2)  in  the  first  sentence  of  paragraph  (2)  by 

9  striking  out  "If'  and  inserting  in  lieu  thereof  "Sub- 

10  ject  to  section  235(b)(2),  if. 

1 1  SEC.  6.  ENHANCED  PENALTIES  FOR  CERTAIN  ALIEN  SMUG- 

12  GUNG. 

1 3  Section  274(a) ( 1 )  of  the  Immigration  and  Nationality 

14  Act  (8  U.S.C.  1324(a)(1))  is  amended  by  striking  "five 

15  years"  and  inserting  "ten  years". 

16  SEC.  7.  EFFECTIVE  DATE. 

17  Except  as  otherwise  provided,  the  amendments  made 

18  by  this  Act  shall  take  effect  on  the  date  of  the  enactment 

19  of  this  Act  and  shall  apply  to  aUens  who  arrive  in  or  seek 

20  admission  to  the  United  States  on  or  after  such  date. 

o 
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103d  congress 
1st  Session 


H.R.1679 


To  amend  the  Immigration  and  Nationality  Act  with  respect  to 
nonrefoulement  and  aqdom. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

April  2, 1993 

Mr.  Mazzou  introduced  the  following  bill;  which  was  referred  to  the 
Committee  on  the  Judiciary 


A  BILL 

To  amend  the  Immigration  and  Nationality  Act  with  respect 
to  nonrefoulement  and  asylum. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Asjdum  Reform  Act 

5  of  1993". 

6  SEC.  2.  NONBEFOULEMENT  AND  ASYLUM. 

7  (a)  In  General. — Section  208  of  the  Immigration 

8  and  Nationality  Act  is  amended  to  read  as  follows: 

9  "SEC.  208.  NONREFOULEBIENT  AND  ASYLUBL 

10  "(a)  NONREFOULEMENT. — 
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1  "(1)   Right   to  apply. — ^An   alien   physically 

2  present  in  the  United  States  or  at  a  land  border  or 

3  port  of  entry,  irrespective  of  such  alien's  status,  may 

4  apply  for  nonrefoulement  in  accordance  with  this 

5  section. 

6  "(2)  Conditions  for  granting. — 

7  "(A)  In  general. — The  Attorney  General 

8  shall  grant  nonrefoulement  to  an  alien  if  the 

9  alien  appUes  for  nonrefoulement  in  accordance 

10  ^ith  the  requirements  of  this  section  and  estab- 

1 1  lishes  that  it  is  more  likely  than  not  that  in  the 

12  country  of  nationality  (or,  in  the  case  of  a  per- 

13  son  having  no  nationality,  the  country  in  which 

14  such  alien  last  habitually  resided)  such  alien's 

15  life  or  freedom  would  be  threatened  on  account 

16  of  race,  religion,  nationality,  membership  in  a 

17  particular  social  group,  or  political  opinion. 

18  "(B)      Exception. — Subparagraph      (A) 

19  shall  not  apply  to  an  aUen  if  the  Attorney  Gren- 

20  eral  determines  that — 

21  "(i)    the    alien    ordered,    incited,    as- 

22  sisted,  or  otherwise  participated  in  the  per- 

23  seeution  of  any  person  on  account  of  race, 

24  religion,  nationality,  membership  in  a  par- 

25  ticular  social  group,  or  poUtical  opinion; 

•HR  1679  IH 


27 


3 

1  "(ii)  the  alien,  having  been  convicted 

2  by  a  final  judgment  of  a  particularly  seri- 

3  ous  crime,  constitutes  a  danger  to  the  com- 

4  munity  of  the  United  States; 

5  "(iii)  there  are  serious  reasons  for  be- 

6  lieving  that  the  aUen  has  committed  a  seri- 

7  ous  nonpolitical  crime  outside  the  United 

8  States  prior  to  the  arrival  of  the  aUen  in 

9  the  United  States; 

10  "(iv)  there  are  reasonable  grounds  for 

11  regarding  the  alien  as  a  danger  to  the  se- 

12  eurity  of  the  United  States;  or 

13  "(v)  a  country  wilUng  to  accept  the 

14  alien  has  been  identified  (other  than  the 

15  country  described  in  subparagraph  (A))  to 

16  which  the  aUen  can  be  deported  or  re- 

17  turned  and  the  aUen  does  not  estabUsh 

18  that  it  is  more  likely  than  not  that  the 

19  alien's  Ufe  or  fi-eedom  would  be  threatened 

20  in  such  country  on  account  of  race,  reli- 

21  gion,  nationality,  membership  in  a  particu- 

22  lar  social  group,  or  political  opinion. 

23  For  purposes  of  clause  (ii),  an  aUen  who  has  been 

24  convicted  of  an  aggravated  felony  shall  be  considered 

25  to  have  committed  a  particularly  serious  crime. 
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1  "(3)  NONREPOULEMENT  STATUS. — In  the  case 

2  of  any  alien  granted  nonrefoulement  under  para- 

3  graph  (2),  the  Attorney  General,  in  accordance  with 

4  this  section — 

5  "(A)  shall  not  deport  or  return  the  aUen  to 

6  the  country  described  under  paragraph  (2) (A); 

7  "(B)  shall  authorize  the  alien  to  engage  in 

8  emplo3nnent  in  the  United  States  and  provide 

9  the  ahen  with  an  'employment  authorized'  en- 

10  dorsement  or  other  appropriate  work  permit; 

11  and 

12  "(C)  may  allow  the  alien  to  travel  abroad 

13  with  the  prior  consent  of  the  Attorney  (Jeneral. 

14  "(4)     Termination. — Nonrefoulement    status 

15  granted  under  paragraph  (2)  may  be  terminated  if 

16  the  Attorney  General,  pursuant  to  such  regulations 

17  as  the  Attorney  Greneral  may  prescribe,  determines 

18  that— 

19  "(A)  the  alien  no  longer  meets  the  condi- 

20  tions  described  in  paragraph  (2)  (A)  owing  to  a 

21  change  in  circumstances  in  the  alien's  country 

22  of  nationality  or,  in  the  case  of  an  alien  having 

23  no  nationality,  in  the  country  in  which  the  alien 

24  last  habitually  resided; 
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1  "(B)  the  alien  meets  a  condition  described 

2  in  paragraph  (2)(B);  or 

3  "(C)  a  country  wilUng  to  accept  the  ahen 

4  has  been  identified  (other  than  the  country  de- 

5  scribed  in  paragraph  (2)(A))  to  which  the  alien 

6  can  be  deported  or  returned  and  the  alien  can- 

7  not  estabUsh  that  it  is  more  likely  than  not  that 

8  the  alien's  life  or  fi-eedom  would  be  threatened 

9  in  such  country  on  account  of  race,  religion,  na- 

10  tionality,    membership    in    a    particular    social 

1 1  group,  or  political  opinion. 

12  "(5)  Acceptance  by  another  country. — ^In 

13  the  case  of  an  alien  described  in  paragraph  (2)(B)(v) 

14  or  paragraph  (4)(C),  the  aUen's  deportation  or  re- 

15  turn  shall  be  directed  by  the  Attorney  General  in  the 

16  sole  discretion  of  the  Attorney  General,  to  any  coun- 

17  try  which  is  wiUing  to  accept  the  alien  into  its  terri- 

18  tory  (other  than  the  country  described  in  paragraph 

19  (2)(A)).". 

20  "(b)  NONREPOULEMENT  PROCEDURE. — 

21  "(1)  Appucations. — 

22  "(A)  In  general. — 

23  "(i)    Deadline. — Subject    to    clause 

24  (ii),        an        alien's       appUcation       for 
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1  nonrefoulement    shall    not    be    considered 

2  under  this  section  unless — 

3  "(I)  the  alien  has  filed,  not  later 

4  than  7  days  after  entering  or  coming 

5  to  the  United  States,  notice  of  inten- 

6  tion  to  file  such  an  application,  and 

7  "(n)  such  application  is  actually 

8  filed  not  later  than  30  days  after  the 

9  date  of  filing  such  notice  of  intention. 

10  "(ii)  Exception. — ^An  application  for 

11  nonrefoulement   may  be   considered,    not- 

12  withstanding    that    the    requirements    of 

13  clause  (i)  have  not  been  met,  only  if  the 

14  alien  demonstrates  by  clear  and  convincing 

15  evidence    changed    circumstances    in    the 

16  alien's  country  of  nationality  (or  in  the 

17  case  of  an  alien  with  no  nationality,  in  the 

18  country  where  the  alien  last  habitually  re- 

19  sided)  affecting         eligibility         for 

20  nonrefoulement. 

21  "(B)  Requirements. — ^An  apphcation  for 

22  nonrefoulement  shall  not  be  considered  unless 

23  the  alien  submits  to  the  taking  of  fingerprints 

24  and  a  photograph  in  a  manner  determined  by 

25  the  Attorney  Gleneral. 
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1  "(C)   Fees. — The  Attorney  General  may 

2  provide  for  a  reasonable  fee  for  the  eonsider- 

3  ation  of  an  application  for  nonrefoulement  or 

4  for  any  proceeding  or  filing  connected  there- 

5  with. 

6  "(D)  Privilege  op  counsel. — 

7  "(i)  Notice. — ^At  the  time  of  filing  a 

8  notice      of      intention      to      apply      for 

9  nonrefoulement,  the  aUen  shall  be  advised 

10  of  the  privilege  of  being  represented  (at  no 

11  expense  to  the  government)  by  such  coun- 

12  sel,  authorized  to  practice  in  such  proceed- 

13  ings,  as  the  alien  shall  choose. 

14  "(ii)  Provision  of  list  of  coun- 

15  SEL. — The  Attorney  General  shall  provide 

16  for  Usts  (updated  not  less  often  than  quar- 

17  teriy)  of  persons  who  have  indicated  their 

18  availability  to  represent  pro  bono  aliens  in 

19  nonrefoulement    proceedings.     Such    lists 

20  shall  be  provided  to  the  alien  at  the  time 

21  of  filing  of  notice  of  intention  to  apply  for 

22  nonrefoulement,    and   otherwise   be   made 

23  generally  available. 

24  "(2)  Consideration  of  applications;  hear- 

25  INGS. — 
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1  "(A)    NONREPOULEMENT    OFFICERS. — ^Ap- 

2  plications  for  nonrefoulement  shall  be  consid- 

3  ered  by  officers  of  the  Service  (referred  to  in 

4  this  Act  as  'nonrefoulement  officers')  who  are 

5  specially  designated  by  the  Service  as  having 

6  special  training  and  knowledge  of  international 

7  conditions  and  human  rights  records  of  foreign 

8  countries. 

9  "(B)  Scheduling  of  hearings. — 

10  "(i)  In  general. — Upon  the  filing  of 

11  an     application     for     nonrefoulement,     a 

12  nonrefoulement    officer,    at    the    earliest 

13  practicable    time    and    after    consultation 

14  with  the  attorney  for  the  Government  and 

15  the   attorney   (if  any)    for  the   applicant, 

16  shall  set  the  apphcation  for  hearing  on  a 

17  day  certain  or  list  it  on  a  weekly  or  other 

18  short-term   calendar,    so    as   to    assure   a 

19  speedy  hearing. 

20  "(ii)   Deadline. — Unless   the   appli- 

21  cant  (or  an  attorney  for  the  applicant)  con- 

22  sents  in  writing  to  the  contrary,  the  hear- 

23  ing  on  the  nonrefoulement  application  shall 

24  commence  not  later  than  45  days  after  the 

25  date  the  apphcation  was  filed. 
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1  "(C)  PUBUC  HEARINGS. — ^A  hearing  on  a 

2  nonrefoulement  application  shall  be  open  to  the 

3  public  unless  the  applicant  requests  that  it  be 

4  closed  to  the  public. 

5  "(D)  Rights  in  hearings. — During  such 

6  hearing,  the  appUcant  shall  have  the  privilege  of 

7  the  assistance  and  partiicipation  of  counsel  (as 

8  provided  under  paragraph  (1)(D))  and  shall  be 

9  entitled  to  present  evidence  and  witnesses,  to 

10  examine  and  object  to  evidence  presented  by  the 

11  Government,  and  to  cross-examine  all  witnesses 

12  presented  by  the  Government. 

13  "(E)  Transcript  of  hearings. — ^A  com- 

14  plete  record  of  the  proceedings  and  of  all  testi- 

15  mony  and   evidence  produced   at  the   hearing 

16  shall  be  kept.  The  hearing  shall  be  recorded 

17  verbatim.  The  Attorney  General  and  the  Service 

18  shall  provide  that  a  transcript  of  a  hearing  held 

19  under  this  section  is  made  available  not  later 

20  than  10  days  after  the  date  of  completion  of  the 

21  hearing. 

22  "(F)  Deadline  for  determinations  on 

23  applications. — The  officer  shall  render  a  de- 

24  termination  on  the  application  not  later  than  30 

25  days  after  the  date  of  completion  of  the  hear- 
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1  ing.  The  determination  of  the  officer  shall  be 

2  based  only  on  the  evidence  produced  at  the 

3  hearing. 

4  "(G)  Resource  allocation. — The  Attor- 

5  ney  Greneral  shall  allocate  sufficient  resources 

6  so     as     to     assure     that     appUcations     for 

7  nonrefoulement  are  heard  and  determined  on  a 

8  timely  basis. 

9  "(H)   Sanctions  for  failure   to  ap- 

10  pear. — 

11  "(i)  Subject  to  clause  (ii),  the  applica- 

12  tion  for  nonrefoulement  of  an  alien  who 

13  does  not  appear  for  a  hearing  on  such  ap- 

14  plication  shall  be  summarily  dismissed  un- 

15  less  the  alien   can   show  exceptional  cir- 

16  cumstances      (as      defined      in      section 

17  242B(f)(2))      as      determined      by      the 

18  nonrefoulement  officer. 

19  "(ii)  CHause  (i)  shall  not  apply  if  writ- 

20  ten  and  oral  notice  were  not  provided  as 

21  required  by  section  242B(e)(4)(B). 

22  "(I)  Finality  of  determinations. — 

23  "(i)   In   general. — The   decision   of 

24  the    nonrefoulement    officer   shall    be   the 
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1  final    administrative    determination    of    a 

2  claim  for  nonrefoulement. 

3  "(ii)  Treatment  of  cases  m  ex- 

4  CLUSION  OR  DEPORTATION. — If  proceed- 

5  ings  are  instituted  against  an  alien  under 

6  section  235  or  242  of  this  Act  and  the 

7  alien        files        an        apphcation        for 

8  nonrefoulement  based  on  circumstances  de- 

9  scribed    in    subsection    (b)(l)(A)(ii),    the 

10  nonrefoulement  officer  shall  render,  on  an 

11  expedited  basis,  a  decision  on  the  applica- 

12  tion.  The  decision  of  the  nonrefoulement 

13  officer  shall  be  the  final  administrative  de- 

14  termination  of  a  claim  for  nonrefoulement. 

15  "(3)  Treatment  of  classes  of  aliens. — 

16  "(A)  Designation. — In  the  sole  discretion 

17  of  the  Attorney  General,  the  Attorney  General 

18  may  designate — 

19  "(i)  any  class  of  aliens  who  are  na- 

20  tionals  or  residents  of  a  foreign  state  for 

21  which    the    Attorney    General    determines 

22  that  a  high  percentage  of  that  class  of 

23  aliens  have  been  granted  nonrefoulement 

24  under  subsection  (a)(2)(A)  in  the  6-month 
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1  period   prior   to   the   designation   of  such 

2  class;  or 

3  "(ii)  any  class  of  aliens  who  are  na- 

4  tionals  or  residents  of  a  foreign  state  for 

5  which    the    Attorney    General    determines 

6  that  a  high  percentage  of  that  class  of  na- 

7  tionals    or    residents    would    be    granted 

8  nonrefoulement    status    under    subsection 

9  (a)(2)(A)  in  the  6-month  period  after  des- 

10  ignation. 

11  "(B)  Aliens  in  designated  classes. — 

12  An  alien  who  is  within  one  of  the  designated 

13  classes  under  subparagraph  (A)  shall  be  pre- 

14  sumed  to  have  ftdfiUed  the  requirement  under 

15  subsection  (a)(2)(A)  of  establishing  that  such 

16  alien's  life  or  freedom  would  be  threatened  on 

17  account  of  race,  religion,  nationality,  member- 

18  ship  in  a  particular  social  group,  or  political 

19  opinion. 

20  "(C)    Periodic    review. — The   Attorney 

21  General  shall  periodically  review  the  status  of 

22  any  class  of  aliens  designated  under  subpara- 

23  graph  (A)  to  determine  whether  conditions  con- 

24  tinue  to  warrant  such  designation.  The  Attor- 

25  ney  General  shall  have  the  authority  to  termi- 
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1  nate,  without  notice  or  review,  any  designation 

2  under  subparagraph  (A). 

3  "(c)  Asylum. — 

4  "(1)  Adjustment  op  status. — Under  such 

5  regulations  as  the  Attorney  General  may  prescribe, 

6  the  Attorney  Greneral  shall  adjust  to  the  status  of  an 

7  alien  granted  asylum  the  status  of  any  aUen  granted 

8  nonrefoulement  under  subsection  (a)(2)(A)  who^ 

9  "(A)  appUes  for  such  a(^ustment; 

10  "(B)  has  been  physically  present  in  the 

11  United  States  for  at  least  1  year  after  being 

12  granted  nonrefoulement; 

13  "(C)      continues      to      be      eligible      for 

14  nonrefoulement  under  this  section; 

15  "(D)  is  not  firmly  resettled  in  any  foreign 

16  country;  and 

17  "(E)  is  admissible  under  this  Act  at  the 

18  time  of  examination  for  ac^justment  of  status 

19  under  this  subsection. 

20  "(2)    Treatment    of    spouse    and    chil- 

21  dren. — ^A  spouse  or  child   (as  defined  in  section 

22  101(b)(A),  (B),  (C),  (D),  or  (E))  of  an  aUen  whose 

23  status  is  ac^usted  to  that  of  an  alien  granted  asylum 

24  under  paragraph  (a)(2)  may  be  granted  the  same 
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1  status  as  the  alien  if  accompanying,  or  following  to 

2  join,  such  alien. 

3  "(3)  Application  fees. — The  Attorney  Gen- 

4  era]  may  impose  a  reasonable  fee  for  the  filing  of  an 

5  application  for  adjustment  of  status  under  this  sub- 

6  section.". 

7  (b)  Clerical  Amendment. — The  item  in  the  table 

8  of  contents  of  such  Act  relating  to  section  208  is  amended 

9  to  read  as  follows: 

"Sec.  208.  Nonrefoulement  and  asjium.". 

10  SEC.    3.    FAILURE    TO    APPEAR    FOR    NONREFOULEMENT 

1 1  HEARING;  JUDICIAL  REVIEW. 

12  (a)  Failure  to  Appear  for  Nonrefoulement 

13  Hearing.— Section  242B(e)(4)  of  the  Immigration  and 

14  Nationality  Act  (8  U.S.C.  1252b(e)(4))  is  amended— 

15  (1)  in  the  heading,  by  striking  "ASYLUM"  and 

16  inserting  "NONREFOULEMENT"; 

17  (2)  by  striking  "asylum"  each  place  it  appears 

18  and  inserting  "nonrefoulement";  and 

19  (3)  in  subparagraph  (A),  by  striking  all  after 

20  clause  (iii)  and  inserting  "shall  not  be  eligible  for 

21  any  benefits  under  this  Act.". 

22  (b)  Judicial  Review. — Section  106  of  such  Act  (8 

23  U.S.C.  1105a)  is  amended  by  adding  at  the  end  the  follow- 

24  ing  subsection: 
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1  "(d)  The  procedure  prescribed  by,  and  all  the  provi- 

2  sions  of  chapter  158  of  title  28,  United  States  Code,  shall 

3  apply  to,  and  shall  be  the  sole  and  exclusive  procedure  for, 

4  the  judicial  review  of  all  final  orders  granting  or  denying 

5  nonrefoulement,  except  that — 

6  "(1)  a  petition  for  review  may  be  filed  not  later 

7  than  90  days  after  the  date  of  the  issuance  of  the 

8  final  order  granting  or  denying  nonrefoulement; 

9  "(2)  the  venue  of  any  petition  for  review  under 

10  this  subsection  shall  be  in  the  judicial  circuit  in 

11  which    the    administrative    proceedings    before    a 

12  nonrefoulement  officer  were  conducted  in  whole  or  in 

13  part,  or  in  the  judicial  circuit  wherein  is  the  resi- 

14  dence,  as  defined  in  this  Act,  of  the  petitioner,  but 

15  not  in  more  than  one  circuit;  and 

16  "(3)    notwithstanding   any   other  provision   of 

17  law,      a      determination      granting      or      denying 

18  nonrefoulement    based    on    changed    circumstances 

19  pursuant  to  section  208(b)(l)(A)(ii)  shall  be  in  the 

20  sole  discretion  of  the  Attorney  General.". 

2 1  SEC.  4.  CONFORMING  AMENDMENTS. 

22  (a)  Limitation  on  Deportation. — Section  243  of 

23  the  Immigration  and  Nationality  Act  (8  U.S.C.  1253)  is 

24  amended  by  striking  subsection  (h). 
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1  (b)  Adjustment  op  Status. — Section  209(b)  of 

2  such  Act  (8  U.S.C.  1159(b))  is  amended— 

3  (1)  in  paragraph  (2)  by  striking  "one  year"  and 

4  inserting  "2  years";  and 

5  (2)    by   amending  paragraph    (3)    to   read   as 

6  follows: 

7  "(3)  continues  to  be  eligible  for  nonrefoulement 

8  under  section  208,". 

9  (c)   Aliens   Ineugible   for   Temporary   Pro- 

10  tected  Status. — Section  244A(c)(2)(B)(ii)  of  the  Immi- 

11  gration  and  Nationahty  Act  (8  U.S.C.  1254a(c)(2)(B)(u)) 

12  is  amended  by  striking  "section  243(h)(2)"  and  inserting 

13  "clauses  (i),  (ii),  (iii),  or  (iv)  of  section  208(a)(2)(B)". 

14  (d)    Eligibility   for   Naturalization. — Section 

15  316(f)(1)   of  the  Immigration  and  Nationahty  Act   (8 

16  U.S.C.    1427(f)(1))   is   amended  by  strikmg  "subpara- 

17  graphs  (A)  through  (D)  of  paragraph  243(h)(2)"  and  in- 

18  serting    "clauses    (i),     (ii),    (iii),    or    (iv)    of    section 

19  208(a)(2)(B).". 

20  (e)  Family  Unity. — Section  301(e)  of  the  Immigra- 

21  tion  Act  of  1990  (P.L.  101-649)  is  amended  by  striking 

22  "section  243(h)(2)"  and  inserting  "clauses  (i),  (ii),  (iii), 

23  or  (iv)  of  section  208(a)(2)(B).". 
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1  SEC.  6.  EFFECTIVE  DATES. 

2  (a)  In  General. — Elxcept  as  otherwise  provided,  the 

3  amendments  made  by  this  Act  shall  take  effect  on  the  date 

4  of  the  enactment  of  this  Act. 

5  (b)  Exceptions. — 

6  (1)  The  amendments  made  by  this  Act  shall  not 

7  apply  to  appUcations  for  as}dum  or  withholding  of 

8  deportation  made  before  the  first  day  of  the  first 

9  month  that  begins  more  than  180  days  after  the 

10  date  of  the  enactment  of  this  Act  and  no  application 

11  for  nonrefoulement  under  section  208  of  the  Immi- 

12  gration  and  Nationahty  Act  (as  amended  by  section 

13  2  of  this  Act)  shall  be  considered  before  such  first 

14  day. 

15  (2)  In  applying  section  208(b)(1)(A)  of  the  Im- 

16  migration  and  Nationahty  Act  (as  amended  by  this 

17  Act)  in  the  case  of  an  alien  who  has  entered  or  came 

18  to  the  United  States  before  the  first  day  described 

19  in    paragraph    (1),    notwithstanding   the   deadlines 

20  specified  in  such  section — 

21  (A)  the  deadline  for  the  filing  of  a  notice 

22  of     intention     to     file     an     application     for 

23  nonrefoulement  is  30  days  after  such  first  day, 

24  and 
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1  (B)  the  deadline  for  the  filing  of  the  appli- 

2  cation  for  nonrefoulement  is  30  days  after  the 

3  date  of  fihng  such  notice. 

4  (3)  The  amendments  made  by  section  4(b)  (re- 

5  lating  to  adjustment  of  status)  shall  not  apply  to 

6  aliens  granted  as}dum  under  section  208  of  the  Im- 

7  migration  and  Nationality  Act,  as  in  effect  before 

8  the  date  of  the  enactment  of  this  Act. 

o 
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Mr.  Bryant.  Mr.  Chairman,  may  I  be  recognized? 

Mr.  Mazzoli.  The  gentleman  is  recognized. 

Mr.  Bryant.  I  would  ask  unanimous  consent  that  this  sub- 
committee will  make  coverage  of  this  hearing  in  whole  or  in  part 
by  television  broadcast,  radio  broadcast,  or  still  photography,  in  ac- 
cordance with  committee  rule  5. 

Mr.  Mazzoli.  Is  there  any  objection? 

[No  response.] 

Mr.  Mazzoli.  The  Chair  hears  none.  It  is  so  ordered.  Thank  you, 
John, 

Mr.  McCoLLUM.  Thank  you  very  much,  Mr.  Chairman.  I  want  to 
thank  you  for  holding  this  hearing  today.  You  and  I  and  Congress- 
man Schumer  have  worked  on  the  asylum  issue  for  more  than  10 
years.  Several  other  members  of  this  subcommittee  have  worked  on 
it  for  many  years,  as  well. 

People  say  if  it  is  not  broke,  do  not  fix  it.  Well,  the  asylum  sys- 
tem, as  you  pointed  out  a  minute  ago,  is  broken,  unfortunately. 
There  is  a  huge  backlog  out  there.  I  tnink  the  studies  and  the  re- 
ports on  the  passage  of  the  act  that  we  are  dealing  with  today  that 
set  all  of  this  up  back  in  1980,  anticipated  about  5,000  asylum 
claims  a  year. 

We  now  have  more  than  100,000  claims  a  year.  We  have  this 
huge  backlog  that  you  have  described.  There  is  no  question  we 
need  to  address  this  problem  in  many  facets. 

I  commend  you  for  the  bill  you  have  introduced,  H.R.  1679,  to  re- 
form the  asylum  process.  Although  I  may  have  a  couple  of  reserva- 
tions about  the  bill,  I  believe  it  is  an  excellent  step  in  the  right  di- 
rection. I  look  forward  to  working  with  you  on  it  and  to  hearing 
what  the  comments  are  today  on  it.  It  makes  sense  to  eliminate 
separate  adjudications  for  asylum  and  withholding  of  deportation, 
and  to  limit  repetitive  reviews  while  preserving  judicial  review. 

I  also  would  like  to  commend  Mr.  Schumer  for  reintroducing  his 
bill  on  airport  inspections.  I  support  the  preinspection  stations 
called  for  in  H.R.  1153,  and  believe  they  will  help  prevent  the  ar- 
rival in  the  United  States  of  aliens,  who  do  not  have  valid  docu- 
mentation. 

The  safety  of  true  asylum-seekers  is  intended  to  be  protected  by 
requiring  that  such  stations  be  established  in  countries  that  have 
refugee  and  asylum  practices  that  are  in  accordance  with  the  Gene- 
va Convention  on  refugees  or  the  protocol  relating  to  refugees. 

I  continue  to  have  reservations,  as  I  did  last  year,  about  some 
features  of  the  bill.  For  instance,  I  am  not  sure  that  it  makes  sense 
to  increase  pressure  on  inspectors  to  ensure  that  dangerous  aliens 
are  not  admitted,  while  also  putting  additional  time  pressures  on 
them  by  reducing  the  maximum  time  for  inspection  from  45  min- 
utes to  30  minutes. 

I  also  believe  that  while  preinspection  stations  are  important  as 
a  component  of  an  effective  effort  to  reduce  immigration  fraud,  they 
cannot  be  the  sole  answer.  The  number  of  preinspection  stations 
that  can  be  instituted  is  limited,  because  of  the  cost  involved,  the 
time  required  for  negotiating  with  the  host  countries,  and  the  re- 
fusal of  some  countries  to  host  such  stations,  or  our  determination 
that  the  human  right's  record  of  a  country  argues  against  the  es- 
tablishment of  such  a  station. 
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Given  the  money  involved  in  alien  smuggling  and  the  ingenuity 
of  organized  smugglers,  fixed  preinspection  stations  are  likely  to  be 
avoiofed.  That  does  not  mean  I  do  not  support  them.  I  do  very 
strongly.  I  think  that  they  will  have  an  effect,  but  their  effect  will 
be  limited. 

The  carrier  consultants  help  address  this  particular  problem,  but 
they  do  not  solve  it.  So  while  I  support  much  of  what  is  contained 
in  both  H.R.  1679  and  H.R.  1153,  I  believe  they  leave  an  important 
loophole  for  fraud  that  my  bill,  H.R.  1355,  will  close.  We  cannot 
have  preinspection  stations  at  all  foreign  airports,  and  a  percentage 
of  asylum  claimants  will  never  show  up  for  their  asylum  hearings. 

In  fact,  I  guess  we  have  gotten  some  figures  as  high  as  90  per- 
cent of  those  that  come  in  at  the  airports,  like  JFK,  and  who  are 
given  these  work  permits,  do  not  show  up  for  at  least  their  second 
hearing,  which  is  the  one  that  really  counts. 

I  think  that  is  a  very  shocking  figure,  so  whatever  we  do  to  expe- 
dite under  your  bill  or  anyone  else's  process,  once  they  get  to  the 
hearing,  is  not  going  to  solve  the  problem  of  those  who  do  not  show 
up.  If  preinspection  is  not  going  to  keep  them  from  coming,  we 
have  to  do  more  than  that. 

I  have  been  working  on  various  forms  of  so-called  summary  ex- 
clusion for  several  years.  As  I  think  you  and  Mr.  Schumer  will  re- 
member, the  House  adopted  a  summary  exclusion  provision  in  the 
1984  version  of  the  Immigration  Reform  and  Control  Act.  Unfortu- 
nately, that  bill  did  not  become  law,  and  we  wound  up  without  the 
subject  of  adjudication  in  the  bill  when  we  passed  Immigration  Re- 
form Act  in  1986.  That  was  not,  however,  voted  down  by  provisions 
in  1986;  we  just  did  not  consider  them. 

Over  the  years,  I  have  tried  to  address  what  I  believe  to  be  valid 
criticisms  in  order  to  provide  protection  to  aliens  with  valid  claims 
of  asylum,  while  denying  benefits  to  those  who  seek  to  exploit  our 
humanitarian  intentions.  H.R.  1355  is  the  product  of  those  efforts. 

First  of  all,  there  is  no  reason  why  anyone  who  attempts  to  enter 
the  United  States  without  valid  documents  and  who  does  not  claim 
asylum,  should  not  be  immediately  returned  to  his  or  her  country 
without  further  hearing.  My  bill  allows  this. 

Second,  anyone  who  claims  asylum  should  be  able  to  present  his 
or  her  claim  before  a  person  who  has  been  specially  trained  to  con- 
sider asylum  claims.  Under  my  bill,  anyone  with  such  a  claim 
would  be  able  to  present  it  to  a  specially  trained  officer,  who  may 
require  only  that  the  person  establish  a  credible  fear  of  persecu- 
tion, which  is  a  standard  that  is  not  as  high  as  the  one  that  is  in 
the  law  currently.  Therefore,  you  would  have  a  second  stage  if 
somebody  presents  this  credible  fear,  to  go  before  a  hearing  officer. 
I  think  tnat  quite  a  number  would,  in  fact,  meet  that  standard,  and 
would  go  before  the  hearing  officer. 

If  the  person  transited  a  third  country  and  did  not  either  apply 
for  asylum  there  or  go  to  the  U.S.  Embassy  to  apply  for  refugee 
status,  he  or  she,  under  this  bill,  would  be  returned  to  that  country 
unless  that  country  would  be  likely  to  return  a  person  to  the  coun- 
try from  what  he  or  she  has  a  credible  fear  of  persecution. 

It  sounds  rather  complicated.  It  is  not.  It  is  simply  going  to  put 
a  stop  to  the  current  forum  shopping  for  a  country  of  preferred  asy- 
lum. That  country  is  usually  the  United  States. 
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My  bill  is  not  simply  a  response  to  the  current  growing  problems 
of  our  international  airports;  although,  it  directly  does  address 
those  problems.  H.R.  1355  also  addresses  the  problem  of  undocu- 
mented aliens  coming  to  our  shores  or  across  our  land  borders  in 
large  numbers  and  claiming  asylum.  Some  of  the  most  notorious  in- 
stances of  this  happening  are  the  Mariel  boat  lift,  the  influx  of 
Central  Americans  at  Brownsville  in  1989  and  Chinese  freighters 
over  the  past  several  months. 

I  want  to  make  it  clear,  Mr.  Chairman,  that  persons  with  valid 
asylum  claims  sometimes  seek  to  enter  the  United  States  with 
fraudulent  or  no  documentation.  In  some  cases,  that  is  their  only 
means  of  escaping  from  countries  in  which  they  fear  persecution. 
My  bill  protects  the  ability  of  such  persons  to  apply  for  and  re- 
ceive asylum.  Moreover,  it  advances  their  interest  by  weeding  out 
those  who  are  clogging  our  system  with  patently  invalid  claims. 

We  all  have  an  interest  in  immigration  and  in  asylum  and  in  a 
system  that  works  effectively.  I  hope  we  will  be  able  to  proceed 
quickly  with  the  reforms  that  are  necessary  to  make  our  asylum 
process  work  for  those  for  whom  it  was  intended  to  benefit,  and 
close  it  for  those  who  are  taking  advantage  and  abusing  it. 

I  look  forward  to  the  hearing  today,  and  the  testimony  that  is  to 
be  given,  Mr.  Chairman,  and  to  the  markup  of  what  I  hope  will  be 
a  comprehensive  bill  or  a  series  of  bills  on  this  subject  in  the  com- 
ing weeks. 
Thank  you. 

Mr.  Mazzoli.  I  thank  the  gentleman  for  his  testimony.  I  now  rec- 
ognize the  gentleman  from  Texas. 

Mr.  Bryant.  Mr.  Chairman,  I  have  no  opening  statement,  except 
to  say  that  I  am  ready  to  mark  up  a  bill  subject  to  the  comments 
we  get  this  morning.  I  am  glad  you  had  this  hearing,  and  I  am 
ready  to  get  moving. 

Mr.  Mazzoli.  I  thank  the  gentleman  for  his  constant  attention 
to  the  subject  over  the  years. 

I  now  recognize  the  gentleman  from  Florida. 
Mr.  Canady.  Thank  you,  Mr.  Chairman.   I  would  just  like  to 
thank  you  for  your  leadership  on  this  issue. 

The  one  point  I  would  make  is  that  I  think  that  reform  in  this 
area  is  absolutely  essential.  I  believe  that  if  we  are  going  to  have 
meaningful  reform,  summary  exclusion  has  to  be  part  of  that.  So 
I  am  looking  forward  to  the  hearing,  and  I  appreciate  your  leader- 
ship in  this  area. 

Mr.  Mazzoli.  Thank  you  very  much.  The  Chair  recognizes  the 
gentleman  from  Illinois. 

Mr.  Sangmeister.  Well,  briefly,  Mr.  Chairman,  I  also  want  to 
thank  you  for  the  opportunity  to  speak  and  for  holding  these  hear- 
ings on  the  many  problems  with  our  immigration  law  that  this  sub- 
committee needs  to  address. 

I  also  would  like  to  thank  you  and  our  colleagues,  Mr.  Schumer 
and  Mr.  McCoUum,  for  introducing  legislation  to  get  the  ball  roll- 
ing. 

As  we  know,  events  in  recent  months,  such  as  the  bombing  of  the 
New  York  World  Trade  Center  and  the  shooting  outside  of  the  CIA 
headquarters,  have  highlighted  the  worst  that  can  happen  when 
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our  immigration  laws  are  abused,  especially  the  abuse  of  the  politi- 
cal asylum  system. 

Stories  recently  run  on  "60  Minutes"  and  on  Brokaw  reports  have 
looked  into  the  problems  with  our  current  law  and  the  way  we  en- 
force it.  In  doing  so,  they  have  reminded  each  of  us,  and  our  con- 
stituents, that  despite  previous  attempts  to  reform  our  immigration 
system,  it  remains  far  from  perfect. 

The  way  I  see  it,  there  are  three  main  issues  that  need  to  be  ad- 
dressed in  any  effort  to  reform  our  current  immigration  and  asy- 
lum laws.  The  largest,  at  least  in  terms  of  numbers,  is  probably  il- 
legal immigration. 

While  the  open-door  policy  created  by  our  current  asylum  system 
may  have  grabbed  more  headlines  recently,  I  believe  it  is  important 
to  remember  that  the  total  number  of  asylum  claims  at  JFK  Inter- 
national Airport  last  year  is  approximately  the  same  as  the  number 
of  people  illegally  crossing  our  border  with  Mexico  every  3  days. 

Of  course,  the  asylum  system  must  be  improved.  Simply  being 
able  to  say  political  asylum,  should  not  be  enough  to  give  free  pas- 
sage into  the  United  States  for,  at  a  minimum  18  months.  I  would 
like  to  point  out  that  perhaps  the  first  thing  that  should  be  ad- 
dressed is  the  long  delay  in  deciding  an  asylum  case.  I  believe  we 
could  take  away  the  incentive  for  many  people  who  are  coming  in 
here  with  bogus  asylum  claims,  if  they  knew  they  would  be  headed 
back  home  within  30  days  of  arrival  in  the  United  States. 

Just  as  importantly,  it  would  be  much  easier  for  people  who  truly 
deserve  protection  in  the  United  States  to  have  their  cases  heard 
promptly,  and  not  have  to  wait  a  year  and  a  half  for  their  status 
to  be  finalized. 

Finally,  I  believe  there  should  be  a  discussion  of  just  how  many 
immigrants  the  United  States  should  accept  each  year.  While  we 
all  know  America  is  a  nation  founded  on  immigration  and  the  vast 
majority  of  us  are  the  descendants  of  immigrants,  is  America  now 
full? 

I  understand  we  currently  accept  about  one  million  legal  immi- 
grants each  year,  and  that  many  groups  interested  in  this  issue, 
believe  the  number  should  be  lower.  Some  advocates  believe  it 
should  be  as  few  as  300,000  immigrants  annually. 

I  am  looking  forward  to  hearing  from  the  Immigration  and  the 
Naturalization  Service  and  all  other  witnesses,  both  on  the  three 
pieces  of  legislation  we  are  discussing  today,  and  on  the  broader 
issue  of  what  improvements  can  be  made  in  the  immigration  sys- 
tem. 

Thank  you,  Mr.  Chairman. 

Mr.  Mazzoli.  Thank  you  very  much.  I  now  recognize  the  gen- 
tleman from  California.  I  also  welcome  the  next  two  gentlemen, 
who  are  new  to  our  subcommittee.  We  are  very  happy  to  have 
them.  The  first  of  whom  is  Mr.  Xavier  Becerra  of  California.  I  rec- 
ognize the  gentleman  from  California. 

Mr.  Becerra.  Thank  you,  Mr.  Chairman.  I  will  only  add  a  few 
remarks,  because  I  do  want  to  see  us  go  through  the  hearing  as 
quickly  as  possible,  as  well. 

I  just  want  to  note  that,  at  least  in  California,  there  are  strong 
anti-immigrant  feelings.  In  the  face  of  that,  I  hope  we  are  able, 
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through  these  bills,  to  really  take  a  look  at  immigration  reform  and 
asylum  reform  that  is  needed. 

I  think  it  is  appropriate  that  we  have  the  Dalai  Lama  and  the 
Nobel  Laureate,  Rigoberto  Menchu,  here  today  in  Washington,  DC. 
I  think  it  sets  a  great  tone  for  us  to  consider  these  bills.  I  hope  that 
what  we  do  is,  keep  in  mind  that  there  are  people  who  have  fled 
persecution  in  their  countries  of  origin  and  are  seeking  asylum.  We 
should  try  to  tailor  our  legislation  narrowly  so  we  can  address 
those  valid  needs,  as  well  as  address  the  problems  of  people  coming 
in  with  no  documentation. 

Thank  you  very  much. 

Mr.  Mazzoli.  That  is  exactly  the  correct  idea,  to  have  a  proper 
balance  here.  I  appreciate  the  gentleman  reminding  us  of  that. 

I  recognize  the  gentleman  from  New  York,  Mr.  Nadler,  in  whose 
district,  if  I  am  not  mistaking,  is  the  World  Trade  Tower  or  the 
Trade  Towers.  The  gentleman  had  a  very  close  view  of  what  was 
going  on  down  there.  I  recognize  the  gentleman  from  New  York, 
Mr.  Nadler. 

Mr.  Nadler.  Thank  you,  Mr.  Chairman.  Let  me  start  by  express- 
ing my  appreciation  to  you  for  holding  these  hearings  and  for  ask- 
ing me  for  this  statement.  Indeed,  the  World  Trade  Towers  are  in 
my  district,  and  I  was  there  most  of  that  day  watching  what  was 
going  on  and  communicating  with  the  Federal  authorities. 

One  of  America's  proudest  traditions  is  its  history  of  serving  as 
a  haven  for  the  oppressed.  That  tradition,  dating  to  colonial  Amer- 
ica, is  integral  to  our  own  sense  of  identity  and  to  our  special 
standing  in  the  eyes  of  people  around  the  world.  Certainly,  a  great 
many  of  our  constituents  or  their  parents  arrived  here  seeking 
sanctuary.  My  predecessor  in  this  House,  the  late  Ted  Weiss,  ar- 
rived in  the  United  States  as  a  refugee  from  Hungary  fleeing  the 
Nazis  in  1938.  So  it  is  from  that  perspective  that  I  approach  any 
proposal  to  refashion  our  asylum  laws. 

With  that  said,  I  should  also  say  that  it  is  obviously  the  right  of 
any  nation  to  control  its  borders.  While  immigration  has  histori- 
cally been  the  lifeblood  of  America,  and  certainly  of  my  own  city 
of  New  York,  it  is  in  our  national  interest  to  be  able  to  establish 
and  enforce  a  policy  as  to  the  rate  at  which  we  are  able  to  absorb 
newcomers. 

Therefore,  I  do  not  take  lightly  the  allegation  that  thousands  of 
people  a  year  may  be  mocking  our  commitment  to  providing  refuge 
for  the  oppressed  by  presenting  false  asylum  claims  as  a  way  of 
gaining  entry  to  the  United  States. 

Accordingly,  I  am  open  to  being  convinced  that  there  is  a  prob- 
lem and,  if  convinced,  to  adopting  curative  measures.  In  approach- 
ing this  issue,  however,  I  will  be  guided  by  two  cardinal  principles. 
First,  we  must  honor  our  tradition  of  providing  a  safe  haven  for  the 
oppressed,  and  not  dilute  our  asylum  laws  in  such  a  way  as  to 
make  their  benefits  unavailable  to  bona  fide  victims  of  oppression 
who  reach  our  shores. 

Second,  each  claimant  must  be  afforded  a  full  and  fair  oppor- 
tunity with  all  due  process  provisions  to  present  his  or  her  claim 
to  asylum  under  our  laws,  and  to  have  that  claim  evaluated  by  a 
fully  qualified  adjudicator  with  appropriate  and  traditional  proce- 
dural safeguards. 
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With  those  principles  in  mind,  I  am  troubled  by  some  of  what  is 
proposed  in  the  bills  we  are  considering  today.  In  particular,  I  am 
troubled  bv  the  proposal  in  H.R.  1679  to  require  an  asylum-seeker 
to  establish  that  he  or  she  would  "more  likely  than  not"  face  perse- 
cution in  his  or  her  homeland,  instead  of  the  present  requirement 
that  one  have  a  well-founded  fear  of  persecution.  I  am  troubled  by 
proposals  found  in  H.R.  1679  and  H.R.  1355  that  would  deprive  an 
asylum  claimant  of  the  right  to  have  his  or  her  claim  heard  under 
various  circumstances. 

We  must  seek  solutions  to  any  problem  of  abuse  of  our  asylum 
laws  that  will  not  undermine  the  purpose  of  those  laws  and  that 
will  protect  fundamental  principles  of  due  process.  Before  we  legis- 
late on  this  issue,  I  believe  we  should  consider  carefully  whether 
our  immigration  authorities  could  not  meet  the  challenges  and 
could  not  solve  the  problems  by  taking  steps  that  are  well  within 
existing  laws,  such  as  giving  proper  hearings,  as  Mr.  Sangmeister 
said,  quickly. 

I  look  forward  to  hearing  the  views  of  today's  witnesses  on  these 
questions.  Again,  I  thank  you,  Mr.  Chairman. 

Mr.  Mazzoli.  I  thank  the  gentleman  from  New  York.  We  are  now 
joined  by  the  ranking  member,  also  a  gentleman  from  New  York. 
He  is  one  of  the  leaders  here,  in  trying  to  put  forth  a  package  of 
bills. 

I  recognize  the  gentleman  from  New  York,  Mr.  Schumer.  We  wel- 
come you. 

Mr.  Schumer.  Thank  you,  Mr.  Chairman,  and  I  apologize  for 
coming  in  a  little  late.  That  is  the  fault  of  the  shuttle. 

First,  let  me  thank  you  for  your  leadership  on  this  issue.  As  you 
know,  I  have  been  concerned  with  this  issue  for  the  last  several 
years.  Now,  of  course,  the  World  Trade  Center  bombing  has  height- 
ened influence. 

Let  me  just  say  at  the  outset  I  think  this  is  one  instance  where, 
at  least  initially,  we  can  have  our  cake  and  eat  it  too.  We  can  and 
should  and  must  tighten  up  the  laws.  They  are  a  shambles  right 
now. 

The  word  is  out  around  the  world  that  it  is  very  easy  to  fool  the 
authorities.  People  with  not  even  the  slightest  colorable  claim  for 
asylum  can  fool  the  authorities,  get  here,  and  stay  here. 

On  the  other  hand,  we  also  know  that  there  is  that  Statue  of  Lib- 
erty in  New  York  Harbor.  To  close  the  doors  completely,  to  trample 
on  the  rights  of  people  who  we  want  to  be  here  in  accordance  with 
the  American  tradition,  would  be  equally  foolish. 

Fortunately,  there  is  a  happy  middle  ground.  You  can  do  a  great 
deal  to  tighten  up  the  laws  before  you  really  begin  violating  the 
rights  of  people  who  need  help  in  any  real  or  material  way.  I  would 
say  to  some  of  my  friends  in  the  advocacy  community,  I  think  the 
lack  of  desire  to  move  in  reasonable  directions  could  bring  on  an 
overreaction.  So  let  us,  as  somebody  said,  "come  reason  together," 
and  not  just  cling  either  to  demagogic  positions  on  the  right  or  ide- 
ological positions  on  the  left  that  do  not  address  the  real  issues. 

I  am  worried,  Mr.  Chairman,  that  the  asylum  process,  which  has 
been  designed  to  serve  noble  ends,  is  simply  becoming  a  giant  loop- 
hole in  which  abusers  far  outnumber  the  legitimate  claimants.  Of 
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course,  the  cost  of  the  abuse  has  been  driven  home  by  two  tragic 

eoisodes. 

In  the  first,  Mir  Aimal  Kansi,  a  Pakistani  national,  got  into  the 
United  States  by  making  a  bogus  asylum  claim,  and  shot  and  killed 
two  CIA  employees  outside  the  Langley  headquarters.  The  second, 
which  is  well-known,  is  the  World  Trade  Center  bombing.  There, 
too,  one  of  the  missing  suspects,  Romsi  Usef,  entered  the  United 
States  by  claiming  asylum.  Shiek  Omar  Abdel-Rahman,  who 
preached  violence  and  may  have  been  a  ring  leader  of  the  terrorist 
group,  was  able  to  delay  his  deportation  2  years  by  making  a  bogus 
asylum  claim. 

These  stories  have  made  headlines.  Perhaps  the  real  story  of  asy- 
lum abusers  is  repeated  50  times  a  day,  as  50  planes  land  at  JFK 
Airport  in  New  York.  As  abuse  skyrockets,  the  credibility  of  the 
system  declines  just  as  precipitously. 

That  is  what  I  am  worried  about:  maintaining  the  integrity  of 
the  immigration  laws.  I  have  been  an  advocate  of  increased  legal 
immigration.  I  think  it  is  good  for  America,  and  good  for  my  city, 
as  well.  To  protect  the  genuine  refugees,  who  rely  on  pubHc  support 
for  asylum,  Congress  must  act. 

One  important  step  is  preinspection;  stationing  INS  officials  at 
foreign  airports  so  that  people  without  the  proper  documents  can 
be  screened  out.  One  of  the  bills  under  consideration  today  is  a  bill 
I  have  introduced  to  establish  preinspection  at  six  of  the  most  trou- 
blesome overseas  airports. 

As  you  know,  Mr.  Chairman,  your  subcommittee,  the  full  com- 
mittee, and  the  full  House  passed  the  bill  last  year.  I  was  sort  of 
amused  when  Mr.  Novak  on  one  of  those  shows  said,  "Oh,  the 
abuse  of  the  week.  People  like  Chuck  Schumer  are  rushing  now  to 
draft  asylum  bills  in  the  wake  of  the  World  Trade  Center  bomb- 
ing." He  had  not  done  much  research,  because  the  bill  had  passed 
the  House  6  months  before  the  World  Trade  Center  bombing  ever 
occurred. 

However,  I  think  this  is  one  of  those  types  of  steps  that  is  not 
going  to  solve  all  of  the  problems,  but  it  can  make  a  dramatic  dif- 
ference. I  must  say  the  opposition  to  this  bill  has  come  in  the  past 
from  the  State  Department,  not  the  INS  and  not  the  Justice  De- 
partment. 

Their  basic  attitude  was  that  it  would  anger  other  countries  to 
have  some  people  running  around  their  countries  instead  of  having 
some  of  the  people  who  are  dangerous  running  around  our  country. 
That  is  the  kind  of  logic,  I  think,  that  was  repudiated  in  the  1992 
election.  They  were  so  concerned  with  the  diplomatic  atmosphere — 
let's  not  get  this  country  upset  or  that  country  upset — that  they 
just  dragged  their  heels  in  opening  up  these  types  of  offices. 

Preinspection  is  a  real  step  forward,  but  I  don't  fool  myself.  We 
are  also  going  to  have  to  address  the  asylum  procedures  here  at 
home.  A  lawyer  who  represents  immigrants  was  quoted  in  the  New 
York  Times  on  Sunday  as  saying,  the  asylum  process  is  "an  invita- 
tion to  abuse." 

We  have  all  heard  the  stories  of  entrepreneurs  in  foreign  coun- 
tries, who  say,  "I'll  get  you  into  America.  Just  come  on  the  plane. 
I  will  show  you  how  to  rip  up  your  documents.  Give  me  your 
$20,000." 
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It  happens.  That  means  something  is  wrong  with  the  system.  As 
I  said,  at  the  same  time,  I  think  while  we  must  have  a  reform  ef- 
fort, there  have  to  be  certain  principles  that  guide  us. 

We  should  not  deport  a  person  without  having  an  impartial  and 
properly  trained  official  to  determine  whether  the  person  faces  real 
danger  in  his  or  her  homeland.  That  is  a  cornerstone  of  the  asylum 
process.  I  do  not  think  we  should  get  rid  of  that.  Some  have  called 
for  us  to  do  that,  and  I  think  that  is  overreacting.  That  is  when 
you  start  to  begin  paying  a  big  price. 

Second,  asylum  should  not  be  a  way  around  limits  on  legal  immi- 
gration or  a  de  facto  expansion  of  those  limits.  It  should  be  re- 
served for  a  narrow  class  of  political  refugees. 

Third,  we  should  look  at  our  worldwide  refugee  effort  as  a  uni- 
fied whole.  The  days  when  asylum  was  one  thing  and  refugees 
were  another  and  the  twain  never  met,  is  pretty  much  over.  That 
is  because  of  the  modern  inventions,  such  as  the  airplane.  It  is  no 
longer  that  most  people  seeking  asylum — some  or  few,  yes — people 
from  Haiti,  or  maybe  some  from  Central  America — but  most  are 
not  making  4-month  treks  over  mountains  to  come  here.  Most  are 
simply  bujdng  a  tickets  and  hopping'  on  an  airline  and  are  here  in 
8  hours. 

Finally,  the  asylum  process  should  be  as  expeditious  as  possible, 
so  that  legitimate  refugees  can  begin  their  new  lives  and  phony 
claimants  cannot  exploit  the  system. 

I  think,  Mr.  Chairman,  the  bill  you  have  introduced  provides  an 
excellent  framework  for  that  part  of  the  reform.  I  think  that  some 
of  the  specific  provisions  should  be  explored  in  the  hearing,  but  I 
believe  you  have  taken  us  much  of  the  way  there,  and  I  commend 
you  for  your  time  and  effort  that  obviously  went  into  the  bill. 

I  thank  you  and  I  appreciate  the  indulgence.  It  took  a  little  more 
time  than  I  had  thought. 

Mr.  Mazzoli.  The  gentleman  is  always  entitled  to  that.  We  ap- 
preciate his  statement. 

I  think  the  totality  of  the  statements  this  morning  frame  the 
issue.  I  think  it  also  indicates  that  there  is  no  one  of  us  that  is  un- 
mindful of  the  fact  that  the  asylum  system  is  a  very  important  sys- 
tem for  us  to  maintain.  The  fact  that  people  come  into  this  country 
via  the  asylum  system,  as  they  do  the  immigration  system,  adds 
to  the  strength  and  vitality  and  talent  of  this  country,  and  that 
should  not  be  shut  off. 

However,  having  said  that,  the  system  is  being  abused  and  ma- 
nipulated. It  is  fraught  with  loopholes,  and  we  now  do  have  to 
make  some  changes.  I  think  my  colleagues  have  all  made  state- 
ments to  that  effect. 

Before  we  go  to  our  panel,  I  would  ask  you  for  a  unanimous  con- 
sent to  put  in  the  record  at  this  point  some  material  which  I  be- 
lieve most  of  our  colleagues  have.  It  is  a  transcript  of  that  "60  Min- 
utes" program,  which  I  might  say  triggered  about  as  much  discus- 
sion with  me  on  the  floor  with  my  colleagues  as  about  anything  has 
in  all  these  years. 

Also,  there  is  an  article  which  appeared  in  the  National  Review 
last  month  entitled,  "A  New  Jet  Set,"  which  was,  interestingly 
enough,  pointed  out  to  me  by  another  member  of  our  subcommittee, 
Lamar  Smith,  who  is  not  with  us  today.  He  had  come  across  it.  It 
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is  an  article  by  David  Gergen,  which  appeared  in  the  U.S.  News 
and  World  Report  last  month  also.  ••     i    j 

Then,  there  is  a  series  of  newspaper  stories  on  the  topic,  includ- 
ing the  New  York  Times  article  of  this  past  Sunday,  which  has 
been  referred  to  by  several  of  our  panelists,  which  pretty  well  de- 
scribes the  problems  that  we  have  to  deal  with. 

TThe  information  referred  to  follows:] 


**60  Minutes**  Mar  14.  1993 

CBS 

Segment:  Profile:  HOU  DID  HE  GET  HER£?   Asking  for  political  asyluiB  gains 
easy  entrance  to  US 


HO'J  DID  HE  GET  HERE? 

LESLEY  STAHL:  In  the  rwo  weeks  since  the  bombing  of  the  Uorld  Trade 
Center,  a  lot  of  attention  has  focused  on  Sheik  Oraar  Abdel -Rahman. 
That's  because  the  bonbing  suspect  is  said  to  have  been  a  follower  of  the 
blind  sheik,  who  moved  to  the  US  three  years  ago  from  Egypt.   Sheik 
Rahman  has  denied  any  involvement  in  the  bombing,  and  denounced  it.   But 
we  wondered:  How  could  a  radical  Islamic  preacher  who's  been  on  the 
official  US  terrorist  list  for  more  than  a  decade  get  into  the  US  in  the 
first  place,  and  what's  he  still  doing  here?   What  we  found  out  Is  that 
the  sheik  is  just  one  of  hundreds  of  thousands  of  foreigners  who  have 
found  an  almost  foolproof  formula  to  stay  in  the  United  States. 

Mr.   DAN  STEIN  (Federation  for  American  Immigration  Reform):  Every  single 
person  on  the  planet  Earth,  if  he  gets  into  this  country,  can  stay 
indefinitely  by  sayir.g  two  magic  words:  pclicical  asylum.   You  say 
'political  asylum,'  you  get  a  work  card  and  you  get  an  indefinite  right 
to  stay  until  the  inmigration  service  gets  around  to  hearing  your  claim. 

(Footage  of  Stein  talking  to  Stahl) 

STAHL:  (Voicsover)  Dan  Stein  runs  an  organization  called  FAIR,  the 
Federation  for  American  Immigration  Reform. 

Mr.   STEIN:  The  word  is  out,  100,000  applications  were  filed  last  year. 
The  American  people  are  the  last  ones  to  know  these  things.   But 
it 's- -  it ' s ■ -  it '  s  basically  front-page  news  in  Pakistan  and  in  Iran  and 
Iraq.   Everybody  knows... 

STAHL;  Everybody  knows... 

Mr.   STEIN:  ...if  you  get  to  the  US,  you  say  'political  asylum,'  and 
that's  it.   That's  your  ticket  in.   You  get  a  free  ride. 

(Footage  of  Stein  a.id  Rahjian) 

ST.\HL:  (Voiceover)  Stein  says  that  Sheik  Rahman's  case  is  a  perfect 
exairple  of  how  the  US  iaraigration  system  has  become  a  joke. 


52 


He  now  has  applied  for  political  asylua,  has  a  work  pemic.   How  long  Is 
he  likely  to  stay  in  this  country,  in  your  opinion? 

Hr.   STEIN:  As  long  as  he  wants  to. 

(Footage  of  Rahnan,  a  scene  from  the  assassination  of  Sadat  and  Ajaal 
talking  to  Stahl) 

STAHL:  (Voiceover)  Who  is  this  blind  Egyptian  preacher?  He's  the 
spiritual  leader  of  Egypt's  Islaaic  fundamentalist  movement.   It  was 
Sheik  Rahman's  followers  who  assassinated  Egyptian  President  Anwar  Sadat 
in  1981.   The  sheik  was  arrested,  tried,  and  acquitted,  but  according  to 
Middle  East  scholar  and  CBS  News  consultant  Fouad  AJami,  Rahman  continued 
his  run-ins  with  the  Egyptian  government. 

Mr.   FOUAD  AJAMI  (CBS  News  Middle  East  Scholar):  Arrested  in  '85, 
arrested  in  '86. 

STAHL:  For  what? 

Mr.   AJAMI:  Incitement,  sedition,  troublemaking,  attacking  the 
government.   He  was  picked  up  in  '85,  he  was  picked  up  in  '86. 

STAHL:  In  Egypt. 

Mr.   AJAMI:  In  Egypt.   He  was  picked  up  in  '89.   The  US --the  US  Embassy 
in  Cairo  must  have- -must  have  had  a  huge  file  on  him. 

(Footage  of  Rahman  under  arrest) 

STAHL:  (Voiceover)  Such  a  huge  file  that  he  was  put  on  the  US  list  of 
suspected  terrorists  even  before  Sadat's  assassination.   So  how  did  a  man 
with  his  record  get  into  this  country  in  1990?   On  a  tourist  visa  issued 
in  the  Sudan. 

Mr.   RICHARD  BOUCHER  (Former  State  Department  Spokesman):  Omar 
Abdel-Rahman  was  issued  a  US  visa  in  1990  in  error  by  our  embassy  in 
Khartoum. 

(Footage  of  Rahman  in  a  crowd,  men  in  jail  and  of  Rahman  sitting  in  a 
chair) 

STAHL:  (Voiceover)  Ever  since,  the  US  government  has  been  trying  to  get 
rid  of  the  sheik,  but  he's  still  here,  giving  fiery  speeches  at  irosques 
in  Brooklyn  and  New  Jersey.   His  main  audience  is  back  in  Egypt,  where  he 
sends  audio  cassettes  every  week,  calling  on  the  faithful  to  overthrow 
the  government.   Just  this  week,  a  group  of  his  followers  went  on  trial 
in  Cairo,  shouting  threats  of  more  violence  and  chanting  allegiance  to 
the  sheik.   The  US  has  become  a  very  good  place  for  the  sheik's 
headquarters  in  exile. 

Mr.   AJAMI:  You  come  to  use  the  liberties  that  a  great  liberal  society 
affords  you.   You  can  make- -you  can  make  telephone  calls  to  Egypt;  you 
can  produce  cassettes  and  send  them  to  Egypt,  in  the  same  way  that 
Ayatollah  Khomeini  flooded  Iran  with  cassettes. 
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STAHL:  Fron  Paris. 

Mr.   AJAMI:  Froa  Paris. 

(Footage  of  Rahnan) 

STAHL:  (Volceover)  There  have  been  reports,  denied  by  the  sheik,  that  his 
cassettes  Include  calls  for  attacks  on  foreign  tourists  in  Egypt.   One 
such  attack  killed  several  people  In  Cairo  on  the  same  day  as  the  Trade 
Center  bonbing.   So  with  all  this  and  the  US  government  trying  to  get  rid 
of  hi™,  what's  he  still  doing  here?  Again,  there's  where  those  aagic 
words  cone  in:  political  asylua. 

Mr.   BOUCHER:  They  apparently  did.  in  fact,  revoke  his  permanent  resident 
status  In  early  1992,  which  normally  would  lead  to  the  person's  departure 
since  they  no  longer  had  the  ability  to  stay  in  the  United  States.   But 
then  he  applied  for  asylum,  so  now  the  asylum-process  hearing  is  going 
forward. 

Mr.   STEIN:  The  US  government  acts  like  the  Keystone  Cops.   One  agency 
doesn't  talk  to  the  other.   One  agency  says,  'Well,  you  shouldn't  have 
given  him  the  visa,'  and  the  other  agency  says,  'Yeah,  you're  right. 
We'll  take  it  away.'  And  In  the  meantime,  the  sheik  goes  to  another 
office  of  one  of  the  agencies  and  gets  a  visa  without  the  other  offices 
knowing  about  it.   And  then  once  he's  got  that  visa,  nobody  can  take  it 
away  from  him.   And  when  they  finally  do.  then  he  files  political  asylum, 
and  boon,  another  two  years.   It's  a  comedy  of  errors,  but  the  problem 
is ...   ■ 

STAHL:  But  it's  not  funny. 

Mr.   STEIS:  ...anybody  can  do  it.   And  it's  not  funny. 

(Footage  of  Pahaan  and  of  people  at  an  airport) 

STAHL:  (Voiceover)  Anybody  can  do  it.   And  it's  not  nearly  as  complicated 
as  the  sheik's  case  makes  it  seem.   The  most  amazing  evidence  of  that  can 
be  found  any  day,  every  day.  at  .N'ew  York's  JFK  Airport,  '.here  millions  of 
foreigners  arrive  everv  year.   Ue  toured  the  airport  this  week  with  Bill 
Slattery,  who's  in  charge  of  the  Immigration  and  Naturalization  Service 
in  New  York. 

Now,  V0U--V0U  see.  obviously,  large  numbers  of  people  here  every  day. 
How  rany  people  a  day,  roughly,  .n  average,  corae  through  here  without 
proper  doc-.^-en:s  or  ■-ithout  any  docur-.ents? 

Mr.   BILL  SLATTERY  (I-.Tiigration  and  Naturalization  Service):  Well,  if  you 
broke  it  do-.-n  to  a  daily  average,  it  would  be  about  50  ina^'juissables  a 
day  . 

STAHL:  A  day? 

.Mr.   SLATTE.RY:  A  day. 

3TAHL:  Everv  dav? 
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Mr.   SLATTERY:  Every  day.  yes. 

(Footage  of  people  at  custoas) 

STAHL:  (Volceover)  That's  15,000  people  a  year  arriving  at  just  one  US 
airport  without  proper  documentation.   But  surely  they're  Just  put  back 
on  the  plane  and  sent  back  where  they  came  fron?   No,  they're  not, 
because  the  vast  majority  of  those  50  a  day  ask  for- -you  guessed 
it- -political  asylum.   And  once  they  do  that,  whoever  they  are.  the  law 
says  they're  entitled  to  an  asylum  hearing  and  a  US  work  permit  while 
they're  waiting  for  the  hearing. 

Mr.   STEIN:  People  are  coning  into  JFK  with  these  phony  documents,  no 
documents  at  all.   They  arrive... 

STAHL:  No  documents  at  all. 

Mr.   STEIN:  In  many  cases  they  have  destroyed  their  documents  by  the  time 
they  get  there  in  order  to  avoid. . . 

STAHL:  And  we  still  let  them  in  without  any  documents? 

Mr.   STEIN:  If  they  say,  "I  want  political  asylum.' 

(Footage  of  two  men  being  led  by  police) 

STAHL:  (Voiceover)  In  the  middle  of  our  interview  with  Mr.  Slattery  at 
JFX,  a  Pakistani  airlines  flight  arrived  carrying  two  men  who  asked  for 
political  asylum  right  at  the  gate. 

So  these  are  the- -both  of  these  men. 

Mr.   SUTTERY:  Yeah. 

STAHL:  And  they  were  on  the  Pakistani  flight? 

Mr.   SLATTERY:  That's  correct. 

STAHL:  And  they're  now  going  to  be  taken  from  here  and  brought... 

Mr.   SLATTERY:  Over  to  our  secondary  inspection  area,  where  we'll  do  a- -a 
more  in-depth  interview. 

(Footage  of  the  men  being  interviewed) 

STAHL:  (Voiceover)  Ue  followed  them  in  and  watched  as  inunigra t ion 
officers  went  through  their  docu-Tents,  emptied  their  pockets... 

Unidentified  Man  #1:  He's  got  300... 

STAHL:  ...searched  their  bags,  fingerprinted  them. 

Unidentified  Man  »2:  This  page  is  counterfeit,  bio  page.   The  printing  is 
all  poor  quality.   He  wants  asylum. 

STAHL:  .Political  asylu;n? 
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Man  ■2:  Pollclcal  asylua. 

(Speaks  Co  different  man  in  foreign  language) 

Man  •2:  Yeah.   Hla  also,  political  asylua. 

STAHL:  But  you're  saying  that  both  of  their  passports  are- -are 
counterfeit. 

Man  «2:  Counterfeit,  right.   Yes.   No  question  about  it. 

(Footage  of  one  of  the  aen  at  the  interview) 

STAHL:  (Volceover)  He's  coae  in  under  false  pretenses,  but  he  can  seek 
asylua  here  anyway? 

Mr.   SLATTERY:  Absolutely. 

STAHL:  Doesn't  natter? 

Mr.   SLATTERY:  He's  protected  by  the  Constitution,  that's  right. 

STAHL:  Well,  no  wonder  people  do  this.   It  doesn't  make  any  difference. 
They  can  still  get  in. 

(Footage  of  the  two  men  who  want  asylum) 

STAHL:  (Volceover)  Vhile  we  were  watching  the  two  Pakistanis  being 
processed,  the  exact  same  thing  was  going  on  with  two  other 
asylum-seekers  at  the  other  end  of  the  hall,  and  this  was  the  slowest  day 
in  the  week  at  JFK.   This  young  man  said  he  came  from  mainland  China. 

Unidentified  .Ian  «3:  He's  looking  for  political  asylua. 

Mr.   SLATTERY:  Did  he  say  why? 

Man  "i:    So.  he  hasn't  g°f^®  into... 

Mr.   SLATTERY:  Hasn't  expressed  why. 

Man  «3:  No. 

Mr.      SLATTERY:    He's   mainland  Chir.ese? 

Man   »3:    Yes. 

STAHL:  Did  he  coce  in  without  any  papers? 

Man  s3:  He  said  he  ■-as  helped  by  a  smuggler  who  gave  him  a  document,  but 
once  he  got  on  board,  it  was  taken  way. 

STAHL:  So  he's  ad.Tiicting.  .  . 

Man  sJ:  Yes.   He's  admitting  ass... 
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STAHL:  . . .all  of  this? 

Man  «3:  Yes. 

(Footage  of  a  man  at  a  hearing) 

STAHL:  (Voiceover)  And  this  man  cane  fron  Sri  Lanka,  also  with  Che  help 
of  smugglers,  who  gave  him  a  forged  Canadian  passport. 

Unidentified  Man  «A:  Why- -why  you  want  to  come  to  Aiierica? 

Unidentified  Man  «S:  I  want  to  go  to  Canada. 

STAHL:  He  said  he  wanted  to  go  to  Canada,  not  Che  US,  but  he  became  an 
asylum  applicant  anyway  because  the  US  has  no  auchoricy  to  send  him  Co 
Canada  and  he  claimed  to  be  afraid  to  go  back  to  Sri  Lanka. 

Uhac  would  happen  to  you  if- -Co  you  if  you  went  back  home? 

Man  »S:  If  I  go,  they  would  shooc  me  in  the  airport. 

STAHL:  They  would  shoot  you? 

Man  #5:  (nods  yes) 

STAHL:  Why? 

Man  »5:    That  is  the  problem. 

(Footage  of  the  oan  being  searched) 

STAHL:  (Voiceover)  He  says  he's  a  Tamil,  a  member  of  a  persecuted  ethnic 
minority  in  Sri  Lanka.   But  immigration  officials  say  chat  many 
asylum- seekers  are  coached  by  smugglers  to  claim  the  same  dire 
consequences  if  they're  sent  home,  no  matter  where  they're  from. 

Vhac  would  happen  if  you  were  sent  back  home? 

(Han  »2    translates  for  Scahl  and  the  man) 

Unidentified  Man  »6:  (Through  Translator)  They'll  shoot  me. 

STAHL:  They'll  shooc  you. 

Unidentified  .Man  eS:  Yes. 

STAHL:  Because... 

.Man  <«2:  Because  he's  a  member  of  Pakistan  People's  Party. 

STAHL:  How  many  of  those  do  you  think  are  legitimately  fleeing  political 
persecution? 

Mr.   STEIN:  One.  2  percent. 

STAHL:  Really?  That's  all? 


57 


Mr.   STEIN:  Sure.   Most  of  then  are  coning  froa  countries  where  the 
probability  that  they  are  fleeing  at  the  point  of  a  gun  Is  very  low. 

(Footage  of  Man  *6  being  photographed) 

STAHL:  (Volceover)  Stein  doesn't  specifically  question  whether  the  people 
we  saw  are  fleeing  violence,  but  he  worries  that  others  aight  be  cooing 
CO  the  US  bent  on  waging  violence. 

Mr.   STEIN:  You  could  be  a  murderer,  go  through  three  safe  countries,  use 
a  phony  docunent  at  pre- inspection  to  get  on  the  plane,  flush  the 
documents  down  the  toilet  when  you  get  here,  say  'political  asylun'  ac 
JFK  Airport  in  New  York  City,  boon,  you've  got  your  work  document  and 
you're  in. 

STAHL:  Now,  does  that  really  happen? 

Mr.   STEIN:  Yes,  it  happens  all  the  time. 

STAHL:  It  happened  with  Mir  Aimal  Kanzi,  a  Pakistani  who  had  a  political 
asylun  claim  pending  when  he  allegedly  murdered  two  CIA  employees  outside 
Che  agency's  headquarters  in  January.   Kanzi  Is  now  a  fugitive. 

Mr.   STEIN:  Kanzi  cane  in  and  said,  'I'm  going  Co  come  in  and  lie  my  way 
through  Che  airport,  and  Chen  I'm  going  Co  make  an  asylun  claim.'  Wich 
che  asylum  clain,  Kanzi  got  his  work  documenc.   That  enabled  him  to  go  to 
the  Social  Security  Adminiscracion  and  say,  'I  need  a  number,  because  I 
can't  work  wichouc  a  number.'  Then  he  went  to  Che  Virginia... 

STAHL:  And  he  got  a  number? 

Mr.   STEIN:  ...and  he  got  a  number.   Then  he  went  Co  che  Virginia  .Motor 
Vehicle  Department,  got  himself  a  driver's  license,  and  with  that  he  was 
able  to  buy  an  assault  rifle,  even  Chough  the  guy  had  no  legal  authority 
to  be  in  this  country.   And  this  is  happening  all  che  time,  and  it's 
going  to  continue  to  happen  unless  we  fix  che  systea. 

(Footage  of  a  man  seeking  asylun) 

STAHL;  (Voiceover)  Back  at  JFK,  this  week's  asylum- seekers  were  still  in 
handcuffs,  but  noc  for  long. 

Now,  will  the  judge  see  chem  ac  JFK? 

Mr.   SLATTERY:  No,  no.  there  are  no  hearings  held  aC  JFK. 

STAHL:  So  when  will  the  judge  see  them? 

Mr.   SLATTE.=IY:  If  they're  detained,  Che  judge  will  see  them  in  the 
detention  facility, 

(Footage  of  cen  in  a  detention  facility) 

STAHL:  (Voiceover')  But  roosc  of  them  are  not  detained  because  the  only 
fac.lity  that  INS  has  for  JFK  is  always  full.   It  has  just  100  beds.   INS 
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would  like  to  detain  almost  all  new  asylun- seekers .  but  hard  as  It  nay  be 
to  believe.  It  has  no  choice  but  to  release  almost  all  of  them- -hundreds 
every  week- -right  on  to  the  streets  of  New  York  City. 

Mr.   SLATTERY:  They'll  be  given  appointments  to  come  to  the  Federal 
Building  In  Manhattan  at  a  later  date,  non-detained,  or  will  see  the 
Judges  In  about  four  months  for  the  Initial  hearing,  and  that's  Just  a- -a 
hearing  to  see  If  they- -If  they  want  to  see  the  Judge.   The  first  date 
available  after  that  will  be  another  14  months.   So  actually,  it  would  be 
18  months  before  their- -their  case  Is  heard  on  the  merits. 

(Footage  of  an  asylum- seeker) 

STAHL:  (Volceover)  And  that's  if  they  show  up  for  their  hearing  at  all. 
Dan  Stein  believes  that  nearly  90  percent  uon't. 

Mr.   STEIN:  They're  only  deciding  11,000  a  year,  so  If  you--lf  you've  got 
100.000  being  filed  and  only  11.000  being  decided,  you  can  see  that 
you've  got  a  backlog  that's  going  to  take  85  years  to  clear  out--lf  they 
stopped  coming  In  today. 

STAHL:  So  someone  like  that  comes  in- -no  papers- -comes  In  from  you  don't 
know  where,  you  don't  know  what  they've  done,  you  really  don't  even  know 
their  real  names,  and  minimum,  they're  in  this  country  for  18  months. 

Mr.   SLATTERY:  Yes.   That's  correct. 

STAHL:  Do  you  want  to  make  a  comment  on  that? 

Mr.   SIATTERY:  No. 

STAHL:  No. 

(Footage  of  Stahl  with  Slattery  and  an  asylum- seeker) 

STAHL:  (Voiceover)  As  you  could  tell,  he  did  want  to  make  a  comment,  but 
his  bosses  In  Washington  had  told  him  he  could  only  give  us  a  tour,  he 
could  not  give  us  his  opinion.   But  one  of  his  officers  privately 
expressed  the  general  frustration.   He  said.  'There's  no  way  of  finding 
out  If  these  people  are  murderers,  terrorists,  or  if  they  have  AIDS.   Ue 
Just  have  to  let  them  in. ' 

And  it's  very  likely  that  by-well,  let's  see.  it's  4:00  now--that  by 
7:00  tonight,  they'll  be  out  on  the  streets  of  .Manhattan,  and  if  they 
choose  not  to  show  up  at  this  hearing,  they're  lost  out  there. 

Mr.   SLATTERY:  That's  right. 

STAHL:  All  four  of  the  men  we  saw  at  JFK  walked  out  of  the  airport  that 
evening,  leaving  the  US  government  with  no  way  to  track  them,  nowhere  to 
find  them. 
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ON  POLITICS 


By  David  Gergen 


A  dreadful  mess  at  the  INS 


As  Al  Gore  sets  out  on  his  assigned  mission  to  "re- 
invent government. "  Bill  Clinton  should  call  him 
with  a  hot  tip:  Check  out  the  INS.  The  Immigra- 
tion and  Naturalization  Service  is  a  tiny  agency  within  the 
Justice  Depanment-its  budget  represents  0.1  percent  of 
federal  spending -but  its  failures  are  now  causing  mas- 
sive ripples  across  ihe  national  landscape.  Consider: 

■  Mir  .\imal  Kansi  is  a  Pakistani  who  legally  came  to  the 
United  State?,  on  a  business  visa  in  1991.  When  his  visa 
expired,  he  pulled  the  same  trick  as 
a  growing  numberof  other  foreign- 
ers, applying  for  "political  asylum.  ' 
As  the  son  of  a  rich  family,  he  had 
no  ostensible  case -but  the  INS  is 
so  swamped  that  he  knew  it  would 
take  years  to  process  him.  Mean- 
while, using  his  asylum  request,  he 
was  able  to  buy  an  AK-47-t\pe  as- 
sault rifle.  Two  Americans  are  now 
dead,  shot  outside  the  CIA.  and 
Kansi  IS  on  the  lam  back  in  Paki- 
stan, charged  in  their  murder. 

■  Mohammed  A.  Salameh  is  a  Jor- 
danian who  legally  entered  the 
United  Stales  on  a  six-month  tour- 
ist visa  in  1988.  When  his  visa  ex- 
pired, he  used  another  ruse  grow- 
ing in  popularity:  He  simply 
disappeared  into  the  mist.  The 
INS  is  so  understaffed  that  it  can  t 
keep  up  with  people  like  Salameh 
and  even  tears  up  visa  applications 
after  a  year.  The  next  time  the  INS 
even  kiiew  about  Salameh  came 
during  his  arrest  for  the  bombing 
at  the  World  Trade  Center.  .At 
least  five  Americans  died  there. 

■  Sheik  Omar  .Abdel  Rahman  rep- 
resents the  most  infuriating  tale  of 
all.  He  is  a  blind  Egyptian  cleric 
who  was  charged -and  beat  the 
rap  — in  three  terronsi  cases  back  ^ 
home,  including  the  assassination 

of  .Anwar  Sadat.  Despite  the  fact  that  the  U.S.  State  De- 
partment placed  him  on  an  official  "watchlist."  making 
him  ineligible  income  here,  he  persuaded  the  U.S.  Embas- 
sy in  Sudan  to  give  him  a  \  isa.  He  then  set  up  operations  in 
the  New  York  area,  preaching  violence  from  a  "mosque." 
Waking  up.  the  Slate  Department  revoked  his  visa,  and 
the  sheik  left.  But  within  a  month,  he  slipped  back  in. 
evading  INS  inspectors  at  Kennedy  Airport. 

Preactiing  violence.  Thais  not  the  worst  of  it;  His  visa 
revoked,  the  sheik  applied  for  permanent  U.S.  resi- 
dence-a  grein  card -and  the  INS  gave  it  to  him!  Last 
year,  discovering  its  terrible  series  of  blunders,  the  INS 
began  deportation  proceedings  against  him.  but  — no  sur- 
pnse-he  now  has  lawyers,  has  applied  for  asylum,  and 
his  case  could  be  pending  for  years.  So  far.  authorities 
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Sbeik  Rahman.  Beating  all  the  raps 

'His  visa  revoked,  the  sheik 

applied  for  permanent 

residence.  INS  gave,  it  to  him!' 


haven't  pinned  anything  on  him  in  the  World  Trade  Cen- 
ter case,  but  they  note  that  Salameh  often  came  to  hear 
him  preach  violence  against  America  and  they  have  infor- 
mally linked  his  Islamic  cell  to  the  New  York  murder  of 
the  militant  Rabbi  Meir  Kahane. 

Ready  for  more?  Last  week,  the  Los  Angeles  Times  dis- 
closed that  in  1990,  the  L.A.  office  of  the  INS.  prompted 
by  the  Australian  government,  began  investigating  David 
Koresh.  He  was  said  to  be  visiting  Australian  shores  and 
recruiting  young  women  there  to 
join  his  L.A.  cult  -  for  sex  as  well 
as  religion.  Picking  up  the  scent, 
the  INS  found  evidence  that  Kor- 
esh was  indeed  helping  .Australian 
women  flout  US.  immigration 
laws.  Before  INS  agents  could 
swoop  in.  Koresh  and  as  many  as 
rwo  dozen  women  fled  to  Waco. 
Texas.  Time  to  call  in  the  Texas 
posse,  nghf^  Thai's  not  the  INS 
way.  Understaffed,  agents  in  Los 
Angeles  reportedly  told  the  .-Xus- 
tralians  that  if  they  really  cared, 
r/iev  should  take  up  the  matter  with 
the  INS  in  San  .Antonio.  End  of 
case -until  rwo  weeks  ago.  when 
four  federal  officers  were  gunned 
down  trying  to  bring  in  Koresh. 

Is  the  INS  a  bad  joke '  Not  real- 
ly. For  years,  it  has  cned  oui  that 
despite  the  best  efforts  of  its 
agents,  and  there  are  some  "er. 
good  ones  on  the  Border  Patrol,  it 
has  been  overwhelmed.  First  came 
the  millions  of  Hispanics  pounng 
over  the  U  S.-Mexican  border,  a 
flood  that  continues  unabated. 
More  recently  have  come  the  ter- 
rorists and  malcontents  arriving  by 
air.  arguably  legal  but  finding  new 
ways  to  beat  the  system.  Last  year. 
"  about  15,000  landed  at  Kennedy 

Airport  with  no  documenis  or 
fraudulent  ones.  They  immediately  asked  for  asylum  and. 
because  detention  facilities  are  so  small,  most  were  gr.en 
a  hearing  dale  far  in  ihe  future  and  turned  lixjse  Don't 
count  on  seeing  them  again. 

William  Ban.  the  outgoing  attorney  general,  tried  hard 
to  fix  the  INS  but  was  mostly  blocked  by  Dcmocrais  in 
Congress  and  Republicans  sleeping  at  the  White  House. 
"The  agency  is  still  in  very  bad  shape. "  he  says.  But  Ban 
has  some  excellent  ideas  for  repair:  INS  agents  posted  at 
key  airports  overseas  to  check  documents,  summary  de- 
portation proceedings  lo  weed  out  patently  phony  claims 
for  asylum,  better  information  systems,  a  beeled-up  force. 
What's  needed  won't  turn  the  United  States  into  a  police 
state  but  will  make  it  a  little  safer  for  its  citizens.  Mr. 
President,  please  call  the  veep-fast.  ■ 
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On  the  Border? 


THE  NEW  JET  SET 

Think  the  Rio  Grande  is  a  porous  border? 
Try  New  York's  JFK,  where 
anyone  can  enter  through 
the  magic  of  poHtical  asylum. 


IRA  H.  MEHLMAN 


IT'S  a  slow  day  at  New  York's 
John  F.  Kennedy  International 
Airport.  Mondays  usually  are. 
"Tfou  should  be  here  on  a  Friday  or  a 
Saturday,  that's  when  the  action  is," 
says  one  of  the  uniformed  immigration 
inspectors  who  deal  with  up  to  1,300 
political-asylum  claimants  a  month. 

At  the  secondary  inspection  area  in 
the  East  Wing  of  JFK's  International 
Arrivals  Building,  a  Liberian  national 
is  entering  a  claim  for  political  asy- 
lum. He  is  traveling  on  a  British  pass- 
port which  he  purchased  for  S300  in 
Bangkok.  The  flight  that  he  arrived  on 
several  hours  earber  originated  in 
Tokyo 

The  man,  about  30.  has  his  lines 
well  rehearsed:  "My  uncle  was  killed 
in  an  attempted  coup.  He  was  a  sol- 
dier in  (Samuel)  Doe's  army." 

"TMiat  would  happen  if  you  would  go 
back?"  asks  a  skeptical  officer  from 
the  Immigration  and  NaturaUzation 
Service. 

Tm  afraid  of  the  situation,"  repUes 
the  Libenan. 

"What  would  happen?"  insists  the 
oflicer,  a  man  who  ha5  clearly  heard  it 
all  before. 

"My  father  was  killed,"  the  Liberian 
states  emphatically. 

"When?" 

A  long  pause.  "February.  February 
'92.  My  mother  is  in  Ghana." 

"When  did  she  go?" 

"I  don't  know." 

"Did  she  go  to  Ghana  alone?" 

"I  cannot  say." 

The  mterview  drags  on.  Both  men 
are  going  through  the  charade.  The  Li- 


berian will  be  out  on  the  street  in  a 
matter  of  hours — he  knows  it  and  so 
does  the  ofScer. 

The  political-asylum  claimant  left 
Liberia  in  1988,  stewing  away  by  ship 
to  Thailand.  Two  years  later  he  moved 
on  to  Malaysia,  then  back  to  Bangkok, 
followed  by  a  stint  in  Japan.  Frus- 
trated by  poor  earnings  over  the  past 
four  years,  he's  decided  to  try  the  land 
of  opportunity:  the  United  Stetes. 

He  has  a  bogus  passport,  he's  been 
out  of  Liberia  for  four  years,  but  he 
knows  the  magic  words  that  will  get 
him  past  the  harried  officers  at  JFK. 
Once  he  utters  "political  asylum"  his 
chances  of  remaining  in  the  United 
Stetes  are  93  per  cent. 

"We're  being  deluged.  It's  scandal- 
ous," complains  the  officer  filling  out 
the  papers  on  this  case.  "In  a  matter 
of  hours  he's  going  to  be  walking  out 
onto  the  street  joining  the  ranks  of  the 
unemployed.  We  don't  know  anything 
about  him.  We  don't  know  if  he  has 
AIDS.  We  don't  know  if  he's  a  mur- 
derer." In  most  cases  immigration  au- 
thorities don't  even  find  out  a  real 
name.  It's  a  complaint  heard  over  and 
over  again  from  any  of  the  360  immi- 
gration officers  who  work  America's 
most  unguarded  border — JFK 

Last  year  14,688  excludable  aUens 
attempted  to  enter  the  United  States 
through  JFK,  nearly  triple  the  num- 
ber ju»t  two  years  earlier.  Of  these, 
9,194,  or  63  per  cent,  asked  for  politi- 
cal asylum.  All  but  428  of  them  had  ei- 
ther fraudulent  documents  or  no  docu- 
ments at  all. 

The  deck  is  sUcked  in  favor  of  the 


aliens.  The  detention  center  at  JFK 
airport  has  a  maximum  capacity  of 
100  beds  and  only  12  to  15  vacancies 
for  some  1,300  new  excludable  aliens 
every  month.  For  someone  contemplat- 
ing illegal  immigration,  it's  difficult  to 
find  better  odds.  "During  fiscal  1992, 1 
detained  only  1,169  of  the  15.000  inad- 
missibles  who  came  through  JFK," 
says  William  Slattery,  New  York  dis- 
trict director  for  the  INS. 

In  totel,  only  about  7  per  cent  of  the 
inadmissible  aliens  who  come  in  at 
JFK  can  be  deteined.  The  rest  are  sim- 
ply released  onto  the  street  and  asked 
to  present  themselves  for  a  hearing  at 
a  fiiture  date.  "We  have  no  good,  solid 
date"  on  how  many  ever  show  up  for 
their  hearings,  says  Duke  Austin,  an 
INS  spokesman.  "I  know  it  sounds 
crazy,  but  it's  just  not  collected."  On 
background,  other  INS  [>eople  concede 
that  probably  not  more  than  5  per  cent 
of  the  airport  asylum  claimants  are 
ever  heard  from  again. 

Records,  Anyone? 

BEGINNING  last  October,  the 
INS  started  keeping  computer- 
ized records  of  asylum  seekers 
who  come  through  Kennedy  and  other 
major  airports.  INS  also  no  longer  leU 
a  claimant  leave  the  airport  before  it 
has  scheduled  him  for  a  preliminary 
hearing  before  an  asylum  judge.  The 

Mr  Mehlman  a  dirrctor  of  media  ouirtach 
for  the  Federation  for  American  Immigra- 
tion Reform  (FAJRl  This  article  wot  writ- 
ten in  his  private  capacity 
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first  hearinga  under  the  new  rules  had 
been  set  for  mid  January,  which 
means  the  INS  will  finally  have  some 
hard  data  about  how  many  of  these 
asylum  seekers  actually  bother  to 
show  up.  The  new  system  won't  make 
it  any  easier  to  apprehend  and  deport 
the  no-shows,  but  at  least  INS  will 
know  how  many  people  are  scamming 
the  system. 

China  and  the  Asian  subcontinent 
are  the  prime  sources  of  jet-set  asylum 
seekers,  accounting  for  more  than  two- 
thirds  of  the  applicants  at  JFK  The 
remainder  are  from  an  assortment  of 
countries  in  Africa,  the  Middle  East, 
Eastern  Europe,  and  the  Caribbean. 
Though  U.S.  immigration  authorities 
in  recent  months  have  moved  to  crack 
down  on  abuses  through  fines  against 
the  airlines  and  pre-boarding  inspec- 
tion of  passengers  in  countries  such  as 
India  and  Pakistan,  it  has  done  little 
to  slow  down  the  flow. 

By  and  large,  the  "jet  people"  phe- 
nomenon is  well-orchestrated.  Though 
some  of  the  asylum  seekers  have  made 
it  to  JFK  on  their  own,  most,  particu- 
larly those  from  China,  India,  and 
Pakistan,  rely  on  professional  smug- 
glers. For  a  fee,  generally  in  the 
$30,000  range,  the  smuggler  provides 
them  with  an  airline  ticket,  a  high- 
quality  phony  passport  (which,  if  it's 
not  destroyed  en  route  to  the  United 
States,  is  often  secretly  t\imed  over  to 
the  smugger  on  the  last  leg  of  the  voy- 
age to  be  recycled  for  the  next  group  of 
'^fiigees"),  and  a  tale  of  persecution. 

Veteran  immigration  officers  at  JFK 
say  they  can  easily  identify  the  smug- 
gling rings'  local  agents  hanging 
around  the  International  Arrivals  ter- 
minal, waiting  for  their  cUents  to  fin- 
ish up  their  paperwork  and  be  on  their 
way:  they're  the  ones  with  the  cellular 
telephones. 

For  some  arrivals,  particularly 
among  the  Pakistanis,  the  U.S.  is  not 
even  the  final  objective — Canada  is. 
Being  admitted  to  Canada  for  political 
asylum  is  like  hitting  the  lottery  jack- 
pot: the  benefit  package  there — includ- 
ing welfare,  education,  resettlement 
assistance,  and  more — is  worth  consid- 
erably more  than  a  similar  package 
here.  But  Canada  does  a  much  better 
job  of  overseas  screening  of  potential 
asylum-seekers,  weeding  out  the  ones 
with  bad  dooiments  before  they  board 
Canada-bound  planes — so  Kennedy 
airport,  it  seems,  has  become  a  back 
door  to  Canada. 
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Regardless  of  whether  the  United 
States  IS  the  asylum-seeker's  ultimate 
destination,  or  juat  a  stop  along  the 
way,  JFK's  International  Arrival  ter- 
minal has  become  a  virtual  open 
door  for  anyone  who  pushes  on  it. 
The  law  says  that  anyone  who  re- 
quests political  asylum  in  the 
U.S.,  regardless  of  the  circum- 
stances of  his  arrival,  must  be 
given  a  hearing.  The  system  is  so 
backed  up  that  it  takes  a  mini- 
mum of  four  months  to  bring  a 
claimant  before  a  judge  for  a  pre- 
liminary hearing  and  14  months 
before  the  actual  facts  of  the 
claim  are  heard  in  court.  A  par- 
ticularly sore  point  for  the  INS's 
Slattery  is  the  length  of  time  it 
can  take  to  resolve  even  the  most 
bogus  asylum  claim.  The  judges 
'^ave  no  standards  they  are  sup- 
posed to  meet,  no  work  perform- 
ance plans."  he  complains. 

There  are  plans  in  the  works 
quadruple  the  number  of  detention 
spaces  available  at  Kennedy  by  Octo- 
ber of  this  year,  but  even  that,  Slat- 
tery points  out,  will  be  woefully  inade- 
quate. Even  assuming  that  there  isn't 
an  increase  in  asylum  claimants  com- 
ing through  JFK  400  beds  would  still 
accommodate  only  28  per  cent  of  the 
current  traffic. 

If  anyone  is  less  pleased  about  the 
whole  situation  than  the  INS,  it  is  the 
airlines.  Each  time  someone  shows  up 
without  proper  documents,  it  costs  the 
carrier  $3,000  and  the  fine  may  soon 
be  raised  to  $5,000.  The  U.S.  Ckivem- 
ment  fined  the  airlines  $20  million 
last  year  for  delivering  undocumented 
or  badly  documented  passengers  to 
U.S.  airports.  Half  of  those  fines  were 
levied  at  JFK. 

Jet  People? 

THE  West  Wing  of  International 
Arrivals  is  a  mirror  image  of 
the  East  Wing.  In  a  room  iden- 
tical to  the  East  Wing's  inspection 
area  sit  three  Indian  nationals  with 
white  sheets  of  paper  stapled  to  their 
jackets  bearing  their  names  (aliases, 
most  likely)  and  the  name  of  the  air- 
line on  which  they  arrived.  All  three 
have  arrived  without  passports,  ask- 
ing political  asylum.  Confident  the 
minor  inconvenience  of  the  airport 
waiting  room  will  soon  be  behind 
them,  they  offer  no  more  information 
and  claim  not  to  speak  English. 


Sitting  in  a  row  in  front  of  the  Indi- 
ans are  five  Chinese  nationals  who 
have  also  arrived  without  documents. 
"Vhe  Chinese  don't  have  to  claim  polit- 


"We7/  get  right  on  it,  cAJe/'— which  Hussein': 

to  ical  asylum,"  says  a  Chinese-speaking 
agent  who  is  handling  the  paper  work. 
They're  all  protected  by  the  executive 
order"  issued  aAer  the  Tiananmen 
Square  massacre.  Though  the  order 
technically  applies  only  to  Chinese 
who  were  present  in  the  U.S.  prior  to 
June  4,  1989,  in  practice  it  makes  it 
virtually  impossible  to  deport  any  Chi- 
nese national. 

The  five  in  the  JFK  inspection  room 
arrived  ailer  an  odyssey  that  would 
make  anyone  looking  to  pad  a  fre- 
quent-flyer account  green  with  envy. 
Hong  Kong  to  Paris.  Paris  to  Santo 
Domingo.  Santo  Domingo  to  New 
York.  The  more  indirect  the  route,  the 
Chinese-speaking  officer  relates,  the 
less  scrutiny  the  travelers  and  their 
documents  receive.  There  were  seven 
people  on  their  flight  fivm  the  Domini- 
can Republic:  none  had  a  visa  to  enter 
the  United  States,  but  all  were  plan- 
ning to  stay. 

One  well-dressed  thirty-year-old 
woman  was  seeking  pohtical  asylum 
based  on  China's  single-child-per-fam- 
ily  rule.  Tm  afraid  of  forced  steriliza- 
tion if  I  return  to  China,"  reads  her 
Q&A  sheet,  as  filled  out  by  the  immi- 
gration ofBcer.  Her  first  child  remains 
behind  in  China  with  the  woman's 
mother.  Her  husband  has  been  living 
in  the  U.S.  since  1989.  She  doesn't 
know  his  address,  but  has  a  phone 
number  for  him  in  New  Jersey. 

A  younger  woman,  m  her  late  teens, 
stares  shyly  at  the  floor  as  she  an- 
swers the  questions  posed  in  Chinese 


by  Officer  Catherine  Bryant.  The 
younger  woman  does  not  directly  re- 
quest asylum.  When  asked  why  she  is 
here,  she  replies.  "I  heard  life  was  bet- ' 
ter  in  the  United  States."  She  has 
no  documents  of  her  own,  only 
the  tattered  business  card  of  Bing 
Wong,  a  real-estate  agent  in  the 
Elmhurst  section  of  Queens  who 
she  describes  vaguely  as  a  dis- 
tant relative. 

Both  women  claim  that  they 
paid — or  have  promised  to  pay — 
the  smuggler  $30,000.  The  older 
woman's  husband  may  have  been 
able  to  come  up  with  the  cash  to 
smuggle  his  wife  into  the  U.S. 
The  younger  one  will  almost  as- 
suredly be  working  off  her  pas- 
sage for  many  years  to  come  in 
the  sweatshops  or  restaurants  of 
Chinatown.  Many  of  the  Chinese 
being  smuggled  into  the  United 
States  wind  up  in  a  state  of  in- 
dentured servitude  or  as  foot  soldiers 
in  the  Chinese  underworld. 

A  Ghanian  woman  is  sitting  alone 
in  the  front  row  of  the  waiting  room, 
sobbing  uncontrollably.  She  has  just 
disembarked  from  a  KLM  flight  from 
Amsterdam.  The  Dutch  passport  she 
is  carrying  is  a  valid  one,  but  it  does 
not  belong  to  her.  The  photo  on  the 
document  bears  a  resemblance  to  her, 
but  on  close  inspection  it  is  clearly  the 
photo  of  another  woman. 

The  sobbing  woman  has  been  living 
in  the  Netherlands  for  the  past  two 
years.  She  has  not  requested  political 
asylum  there  because  she  has  an  aunt 
in  New  York  whom  she  wishes  to  join. 
Upon  arrival  in  New  York  she  claims 
political  persecution,  for  the  first  time. 

Overload 

POLITICAL  ASYLUM  was  first 
codified  into  U.S.  law  in  1980, 
when  Congress  passed  sweep- 
ing reforms  of  the  refugee  laws.  At  the 
time  it  was  estimated  that  about  5,000 
people  a  year  would  seek  asylum  in 
the  U.S.  In  recent  years,  the  number 
of  asylum  requests  has  exploded  to 
about  100,000  aruiually.  Because  the 
system  was  never  designed  to  handle 
anything  approaching  that  volume, 
and  because  every  claim  must  get  a 
hearing,  it  can  take  years  for  the  proc- 
ess to  play  itself  out. 

The  system's  Achilles'  heel  is  the 
right  granted  to  each  person  who 
presses  a  claim  for  pohtical  asylum  to 
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nave  his  case  heard  by  a  judge.  The 
more  people  who  apply,  the  more  the 
system  becomes  bogged  down.  The 
more  bogged  down  the  system  be- 
comes, the  more  inviting  it  becomes 
for  those  filing  bogus  claims. 

Jonathan  Fuchs,  who  represents 
Iceland  Air  and  other  Europe-based 
carriers,  would  like  to  see  summary 
exclusion  for  obvious  abusers  of  the 
process,  particularly  aliens  who  flush 
their  documents  down  the  airplane 
toilet  and  then  ask  for  political  asy- 
lum. Tlushers  should  not  get  an  auto- 
matic right  to  go  see  a  judge.  Just  be- 
cause they  get  their  feet  on  the  ground 
in  the  U.S.  doesn't  mean  they're  enti- 
tled to  a  hearing,"  he  claims. 

The  airlines  would  much  rather  put 
these  people  on  the  next  flight  back  to 
wherever  it  is  they  came  from,  and  not 
have  to  pay  the  $3,000  fine  for  deliver- 
ing an  Inadmissible  alien  to  the  U.S. 
"When  someone  arrives  at  JFK  or  any 
other  international  airport,  they  are  at 
the  functional  equivalent  of  a  border," 
and  if  they  lack  adequate  doc\imenta- 
tion,  they  ought  to  be  turned  around 
and  sent  back,  Fuchs  contends. 

Slattery  would  like  to  see  summary 
exclusion  for  applicants  who  have  en- 
tered by  way  of  a  third,  presumably 
safe,  country.  The  majority  of  claim- 
ants at  JFK  fall  into  this  category.  "Tf 
I  have  someone  from  China  who  has 
been  through  six  or  seven  countries 
before  finally  asking  for  asylum  when 
they  hit  JFK,  I  don't  see  why  I  should 
have  to  admit  them,"  he  says. 

In  striking  contrast  to  your  typical 
illegal  alien  who  sneaks  across  the 
border,  an  tksylum  claimant  who  ar- 
rives at  an  airport  without  documents 
or  with  phony  doc\mients  is  almost  al- 
ways rewarded  not  only  with  admis- 
sion to  the  U.S.,  but  also  with  authori- 
zation to  hold  employment  for  as  long 
as  he  can  manage  to  clog  the  court's 
docket.  With  work  authorization,  the 
asyltim  abuser  can  obtain  a  Social 
Security  card  and  a  driver's  license, 
the  de-facto  identifiers  used  by 
most  Americans  to  prove  eligibility  for 
everything  from  welfare  benefits  to 
the  right  to  vote. 

Although  the  casual  way  in  which 
we  hand  out  these  documents  usually 
amounts  to  nothing  more  than  the 
government  aiding  and  abetting  viola- 
tion of  our  immigration  laws,  the  con- 
sequences can  be  more  serious.  In  the 
case  of  Mir  Aimal  Kansi,  the  man  al- 
lied to  have  gone  on  a  shooting  spree 
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outside  CIA  headquarters  last  month, 
that  laxness  led  to  two  deaths  and 
three  other  people  being  wounded. 

Kansi.  a  Pakistaiii  citizen,  entered 
the  United  SUtes  through  JFK  in 
February  1991  using  what  the  INS 
now  believes  was  a  phony  business 
visa  (which  he  overstayed  anyway).  A 
year  later,  Kansi  applied  for  political 
asylum  at  the  INS  oflice  in  Arlington. 
Virginia.  Using  the  work-authoriza- 
tion document  issued  to  him  by  the 
INS,  Kansi  was  able  to  obtam  a  Social 
Security  card  and  a  Virginia  driver's 
license.  With  that  license  Kansi  had 
all  the  documentation  he  needed  to 
purchase  the  AK-47  rifle  he  allegedly 
used  to  go  on  his  rampage.  Ironically, 
although  nearly  a  year  had  passed  be- 
tween the  time  he  filed  his  asylum  j)e- 
tition  and  the  date  of  the  shootings, 
his  case  had  not  been  scheduled  for  a 
hearing. 

Enter  EMK 

EVEN  WHEN  the  resulU  are 
not  quite  so  tragic,  the  abuse  of 
asylum  at  JFK  airport,  though 
still  relatively  small,  tends  to  have 
greater  outrage  value  than  other 
forms  of  illegal  immigration.  People 
sneaking  past  Border  Patrol,  even  in 
much  greater  numbers,  are  less  irri- 
tating than  people  who  mock  our  hu- 
manitarianism.  Senator  Edward  Ken- 
nedy, who  chairs  the  Immigration  and 
Refugee  Affairs  Subcommittee  and 
who  has  traditionally  worked  for  more 
liberal  immigration  and  asylum  laws, 
has  dispatched  two  top  aides.  Jerry 
Tinker  and  Michael  Meyers,  to  JFK  to 
assess  the  situation. 

After  seeing  the  situation  first- 
hand. Tinker,  the  subcommittee  chief 
of  staff,  agrees  that  the  asylum  system 
is  abused.  Kennedy's  subcommittee 
plans  to  hold  hearings  on  the  problem 
sometime  in  the  spring.  But  Tinker 
believes  the  problem  can  be  handled 
without  requiring  any  new  legislation. 
Additional  detention  facilities  at  the 
airport  and  quick  hearings  for  asylum 
claimants,  he  believes,  will  deter  peo- 
ple from  abusing  the  system. 

When  Los  Angeles  International 
Airport  boosted  its  detention  capacity 
to  800  beds,  asylum  abuse  all  but 
stopped  there.  The  addition  of  the 
extra  detention  space  at  LAX,  how- 
ever, also  happened  to  coincide  with 
the  increase  of  asylum  abuse  at  JFK 
It    seems    likely,    then,    that    simply 


building  more  detention  facilities  at 
JFK  will  not  solve  the  problem; 
rather,  it  is  likely  to  shift  it  to  some 
other  airport  less  well-equipped  to 
hold  inadmissible  aliens. 

While  Tinker  opposes  summary  ex- 
clusion as  premature  and  unneces- 
sary, he  does  favor  a  quick  airport 
hearing  for  applicants  and  the  imme- 
diate return  of  those  whose  claims 
have  no  merit.  This  is  precisely  what 
was  being  done  in  the  case  of  Haitian 
boat  people  until  last  May.  "While  we 
agree  this  is  a  real  problem  that  needs 
to  be  nipped  in  the  bud,  I  would  like  to 
see  them  have  a  hearing  and  be  put 
back  on  a  plane.  I  don't  think  civil  lib- 
ertarians could  have  any  problem  with 
that."  says  Tinker. 

But  they  do  have  a  problem  with  it. 
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"Remember,  it's  not  whether  you  win 
or  lose,  but  how  much  you  make. " 

says  Arthur  C.  Helton,  director  of  the 
Refugee  Project  for  the  New  York- 
based  Lawyers  Committee  for  Human 
Rights.  A  quick  airport  hearing  and  a 
prompt  return  flight  for  those  whose 
claims  are  deemed  to  be  totally  lack- 
ing in  merit  is  wrong,  in  Helton's  opin- 
ion. 'There  would  have  to  be  a  more 
substantial  procedure"  to  ensure  that 
an  asylum  claimant  is  guaranteed  the 
full  protection  of  the  law. 

Helton  accuses  Senator  Kennedy 
and  others  of  political  grandstanding. 
The  phenomenon  of  airport  asylum 
seekers  is  "a  relatively  discrete  prob- 
lem, but  it's  one  that  policy-makers 
are  quite  tempted  to  fix  because  it's 
relatively  controUable,"  says  Helton. 
He  points  out  that  compared  to  the 
more  than  5.000  illegal  aliens  who 
sneak  across  the  U.S.-Mexico  border 
every  day.  the  15.000  a  year  who  bra- 


zenly march  through  JFK  are  a  mere 
drop  in  the  ocean. 

The  ideal  solution  would  be  to 
screen  out  the  abusers  before  they, 
ever  set  foot  on  American  soil.  Under 
the  law.  a  person  must  have  physi- 
cally reached  the  United  States  in 
order  to  press  a  claim  of  political  asy- 
lum. A  mobile  corps  of  just  ten  agents 
moving  from  airport  to  airport  to  keep 
smugglers  off-guard,  says  SIattei-y, 
would  have  a  greater  deterrence  po- 
tential than  the  360  agents  currently 
at  JFK 

Oh,  Canada 

THE  CANADIAN  Immigration 
Service  tested  a  similar  pro- 
gram for  six  weeks  beginning 
in  November,  and  their  preliminary 
findings  indicate  a  reduction  in  the 
number  of  bogus  asylum  claimants 
turning  up  at  Canadian  airports.  Pre- 
screening  of  passengers  before  they 
board  flights  to  the  U.S.  can  work,  but 
it  is  a  somewhat  dicey  proposition  for 
the  INS  and  the  airlines. 

Neither  the  U.S.  Govemmeii  nor 
the  airlines  want  to  appear  to  be  has- 
sling legitimate  visitors.  Adding  to  the 
problem  is  the  matter  of  racial  and 
ethnic  sensitivities.  Inevitably,  some- 
body is  going  to  raise  an  objection  if 
the  only  passengers  whose  documents 
are  closely  scrutinized  happen  to  be 
wearing  turbans.  Moreover,  refiigee- 
rights  advocates  have  serious  reser%°a- 
tions  about  such  screenings  in  coun- 
tries whose  human-rights  records  are 
suspect.  Pulling  someone  with  bad 
documents  out  of  line  in  London  or 
Pans  is  one  thing.  Pulling  that  person 
out  of  line  in  Karachi  or  Bombay  is 
quite  another  matter,  says  Helton. 

The  number  of  people  seeking  politi- 
cal asylum  will  continue  to  grow  as 
long  as  the  odds  of  beating  the  system 
remain  so  high.  Other  democratic 
counbies  have  concluded  that  the  only 
way  of  dealing  with  asylum  abuse  is 
through  summary  exclusion  of  people 
they  know  are  abusing  the  process.  In 
some  European  countries,  people  who 
show  up  without  documents,  with 
phony  documents,  or  who  have  trav- 
eled through  other  safe  countries  are 
simply  presumed  to  be  asylum  abusers 
and  are  sent  packing. 

In  a  highly  mobile  world  filled  with 
billions  of  desperately  poor  people, 
some  of  the  rules  may  have  to  be  re- 
considered. Our  commitment  to  due 
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process  is  admirable,  but  it  has  clearly 
become  a  magnet  for  abuse.  Under 
such  circumstances,  blind  obeisance  to 
the  notion  that  every  human  being  on 
planet  earth  is  entitled  to  a  day  in  an 
American  court,  no  matter  how  frivo- 
lous the  claim  to  asylum,  can  only  un- 
dermine our  ability  to  protect  the  truly 
persecuted. 

Applying  to  come  to  the  United 
States  as  an  immigrant  or  a  refugee 
can  entail  years  of  waiting.  Entering 
illegally  means  risking  apprehension. 
Going  the  political-asylum  route,  how- 
ever, means  no  waiting  your  turn,  a 
set  of  documents  entitling  you  to  work, 
and  a  virtual  assurance  that  you'll 
never  be  caught.  The  only  thing  that's 

surprising  is  that  far  more  people 
haven't  caught  on. 

Back  in  the  East  Wing  of  Interna- 
tional Arrivals  at  JFK,  a  Dominican 
who  has  been  sitting  in  the  secondary 
inspection  area  for  about  24  hours — 
the  immigration  officers  suspect  he  is 
a  criminal — gives  up  and  asks  to  be 
sent  home.  He's  destined  to  be  one  of 
the  unlucky  7  per  cent  who  winds  up 
in  detention.  A  return  flight  home 
sounds  like  a  much  better  option. 

A  victory  of  sorts — at  least  for  now. 
"Hell  try  again,"  says  the  immigration 
officer  as  he  begins  filling  out  the  inev- 
itable forms.  D 
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(The  New  York  Times,  April  25,  1993) 


PLEAS  FOR  ASYLUM 


FOR  IMMIGRATION 


ABUSE  IS  CALLED  RAMPANT 


Only  150  Officers  Are  Assigned 

to  Evaluate  Cases  of  More 

Than  250.000  People 


ByTIM  WEINER 

BareK  (wo  years  after  it  was  altered 
to  abolish  harsh  and  arbitrary  pro- 
cedures, ihc  American  system  of  politi- 
ca!  asylum  cannot  cope  with  the  grow- 
ing crowds  of  people  at  the  nation's 
gates,  immigration  officials  say. 

Naiiunvkidc.  more  than  250.1)00  for- 
eigners are  waning  in  line  to  see  one  of 
only  130  asylum  officers.  Some  have 
been  vwaiiing  for  years  All  say  they 
fear  persecution  at  home,  and  immi- 
gration  officials  estimate  that  tens  of 
thousands  really  are  running  for  their 
lives  Lndei  the  lav*  most  are  allowed 
into  the  Lnited  States  immediately. 
physicalK  on  free  soil,  but  legally  in 
limbo 

Because  of  the  backup,  half  have  no 
hope  of  .1  hcannu  in  the  foreseeable 
fui are  .ind  thus  no  resolution  of  their 
ca>e> 

Our  twin  goals  are  compassion  and 
conirol.  said  Ciegii  A.  Be\er.  director 
of  asvlum  at  ihr  lir.mi>;raiion  and  Nat- 
uralization Se.vicc  For  half  the  peo- 
ple jpplying  for  a»ylum.  we  are  giving 
neither  ' 


Abusing  the  Sysiem 

Many  of  those  who  apply  for  asylum 
are  abusing  the  system,  officials  say. 
using  It  as  a  way  to  better  their  lives 
rather  than  to  flee  repression.  More 
than  a  few  frauds  and  felons  are  among 
them,  and  the  overwhelmed  asylum 
system  cannot  tell  the  terrorist  from 
the  terrified. 

Congress,  after  learning  that  a  ma- 
jor suspect  in  the  World  Trade  Center 
bombing  entered  the  nation  by  plead- 
ing for  asylum,  will  begin  hearings  this 
week  on  proposals  to  put  thousands  of 
arriving  asylum-seekers  on  the  next 
flight  out 

••Our  national  philosophy  is  to  accept 
people  fleeing  persecution. "  said  Verne 
Jervis.  an  immigration  agency  spokes- 
man We  don't  want  to  turn  them 
away  There  are  good  people  who  de- 
serve asvlum  no  question  about  it.  But 
It's  so  easy  to  defeat  the  system,  a  10- 
year-old  rould  do  it.  There  are  bad 
people  •Ah<i  >hi>'.v  jp  and  say.  'I'll  be 
killed  if  >"U  sr-tui  me  back'  .And  we 
have  no  choiit-  bu;  to  admit  them." 
The  Bad  With  the  Good 

Immigrjiior  officials  and  immi- 
grants advo<.ites  agree  that  the 
system  li  not  working,  but  disagree  as 
to  why  1  N  S  officials  say  that  legal 
reforms  intended  to  insure  that  asy- 
lum-seekers are  treated  with  justice 
force  ihem  to  admit  the  bad  with  the 
good  Bui  criiics  of  the  agency  say  it 
ha>  so  low  asylum  oifiters  trained  to 
uphold  those  rights  and  root  out  wrong- 
dofr>  :hai  the  system  cannot  help  but 
fail 

tavh  dav  the  idea!  of  political  asy- 
lum vjnfronts   rcali'y  at  places  like 
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Asylum  Pleas  Overwhelm 
U.S.  Immigration  System 


Newark  Inifrnaiional  Airpon.  where 
last  year  23  odicers  faced  23.:<3  people 
who  sought  asylum,  and  ai  Kennedy 
Iniernaiional  Airport,  where  doiens 
o(  asylum  seekers  with  false  travel 
documents,  or  no  documents  at  all. 
enter  the  Lniied  States  each  week 
Immigration  officers  sav  an  inierna- 
iional grapevine  has  identified  Ken- 
nedy as  an  easy  target 

■I've  been  here  IT  years  and  I've 
never  seen  anything  like  it. "  said 
John  Mirandona.  the  ranking  I  N  S. 
enforcement  officer  at  Kennedy  "H 
all  of  these  claims  were  valid.  Id  let 
them  all  in  That  s  what  this  country's 
all  about  But  9.000  people  came 
through  here  last  year  looking  tor 
asylum  It  s  my  job  to  identify  them, 
and  sometimes  I  don  i  have  a  clue.  " 

Last  vear.  103  447  people  from  134 
nations  sought  political  asylum  in  the 
United  States  The  greatest  numbers 
came  from  Guatemala.  El  Salvador, 
the  former  Soviet  Lnion.  the  former 
Yugoslavia  China.  Cjba.  India  and 
Pakistan  B\  September  330  000  peo- 
ple will  be  wailing  (or  hearings  If  the 
nation  fealcd  us  borders  the  last  of 
them  would  loi  be  heard  jntil  well 
after  the  turn  of  the  century 

The  asvlum  problems  reflect  those 
of  the  nation  j  imrr.igraiion  ssstem 
as  a  whole  which  ejch  year  tries  to 
control  miil.or.s  of  people  seeking  to 
enter  -.he  counirv  legally  and  illegal- 
ly Manv  arr;\t  on  !ouri5t  visas  and 
overstay  the  legal  '.imit.  some  are 
smuggled  in  or  otherwise  cross  the 
borders  illegally 

Nearlv  one  million  foreigners  ap- 
plied for  ci;;:f-i'^h;p  last  >e3r  One  in 
ten  asked  for  .u^lum.  one  in  seven 
were  refugees  jelecied  abroad  for 
rosetilemvni  i.r  -he  Lnred  Si.iies  bv 
the  State  Dt-r^rtn-cm 

New  Corps  Redefines 
A  Cold-War  Svstem 


.Americas 
hired  in  lSi9 
sssiem  :ha; 
pricious  No 
isted  until  '. 
defined  the 
absence,  the 

'People  fl 
had  an  opor. 
death  squad; 
not  enter.  ■  • 
senior  i'-Ary 
.ears 


.isvlum  officer?  were 
i  ;o  .-t'orm  a  co  .:  war 
wj;  of;en  cruel  ar.:  ca- 
re.:! :a'.  as\ium  law  e\- 
?MJ.  and  no  regula.-ons 
l3w  jntil  1?90  In  their 
procsf  was  politicized 
ecirg  (lom  commjnifrr. 
d'Xir  but  pc-.'ple  fleeing 
r  jn  b\  our  friends  could 
aid  M.-iurice  Roberts,  a 
ii:-3"(jr.   oflxial    'or    J5 


In  the  1980s,  thousands  seeking 
asvlum  from  El  Salvador  and  Guate- 
mala were  jailed  and  deported  These 
were  years  of  seemingly  purposeful 
blindness'  at  the  agency.  Justice 
Harry  Blackmun  of  the  Supreme 
Court  wrote  in  a  1987  case  that  said 
the  agency  had  violated  basic  asylum 
standards 

Roger  P  Winter  the  former  direc- 
tor of  the  L'nited  States  Office  of 
Refugee  Resettlement,  said  People 
wound  up  in  jail  tor  years  Asylum 
became  a  real  battleground,  a  stun- 
ning example  of  how  arbitrary  a  sys- 
tem can  be.  ' 

With  the  collapse  of  the  Soviet 
L'nion.  a  system  that  had  been  set  up 
largely  tor  people  fleeing  commu- 
nism was  forced  to  redefine  itseK. 
The  immigration  agency  created  ihe 
asylum  officer  corps  to  supplant 
agency  enforcers  who  were,  in  effect, 
police  officers  acting  as  judges  The 
new  corps  has  won  praise  from  many 
quarters  for  fairness 

But  as  the  system  gained  a  meas- 
ure of  compassion.  II  may  have  lost  a 
measure  of  control  It  has  become 
less  abusive,  but  more  abused  by 
people  seeking  to  defraud  it  .^n  im- 
migrant can  arrive  at  an  airport, 
having  destroyed  his  ; ravel  docu- 
ments, plead  lor  asvlum  and  leave 
with  onlv  a  lentative  court  date  in 
1995 

The  fledgling  corps  of  150  asylum 
officers  IS  tar  smaller  than  iis  coun- 
terparts m  Australia.  France.  Ger- 
manv.  Holland.  Norway  Sweden. 
Switzerlandvor  Briiain  Of  ihcse.  only 
Germans  his  more  people  waiting 
for  asylum  iVian  the  United  States, 

One  consequence  IS  fraud  It's  an 
lOMtation  ;o\abi.ie'  said  Michael 
Maggio.  an  immigration  lawyer  in 
'Aashingion  But  if  you're  a  bona 
fide  refugee,  the  svs;em  s  a  horror  ' 
Muzaffar  Chish'ii.  who  heads  the 
Njiional  Immigration  Forum,  a  co- 
j'  'ion  of  legal  .iid  church  groups, 
sad  he  and  h.s  f-l!jw  ad.  ocatcs  con- 
tr. luted  to  the  pr.'plems  We  re- 
fo'Xfd  the  svs:cm  to  address  the 
a^fui  prjciices  of  the  past.  '  he  ^aid 
The  leforms  were  well  in'ended. 
i!-0'jgniful  humj.-^e  But  iho\  led  to  a 
Cfjr>iderablc  anient  of  fraud  " 

In  1991  >aid  Mr  Chishti  'mmi- 
grj'MS  began  shopping  for  airports 
JFK  was  seen  as  particularly  po- 
rous There  are  as;,  lumscokers  from 
all  over  the  world  :hcre  whose  claims 
arc  fraudulent  So  ac  have  a  mess  ' 
The  mess  conf:  onts  A  illiam  S  Slat- 
lerv,  the  immigiation  services  dis- 
trict director  for  New  ^  ork.  as  he 
paces  in  the  agency  s  pastel  holding 
room  at  Ke  m-cov  Inieinj  I'ln.ii  Ai- 
r. r'..  where  _'■ .-.-'-  'ums'.v^-T-  a.  r  *t 


on  an  average  day  He  said  Congress 
rr..st  change  the  law  lo  allow  him  to 
send  most  of  them  packing  after  a 
quick  hearing  at  Kennedy 

Where  Compassion 
And  Control  Collide 

T>e  issue  is  ^^hc  s  going  ;o  con- 
irol  ihe  borders  of  the  Lniied 
Sia'cs''  '  he  said  The  aliens  have 
^a^e^  control  The  third  wcr'd  has 
packed  lis  b.igs  .ind  it  s  moving 

rne  immigration  iervicr  -olding 
rocTi  ji  Kcrncdv  :;  Ahere  .n  iceal> 
of  c'.-pa.-^^ion  ari  ivmtr-.:  fo!l:d? 
C-  ->  Erv.int  an  -.;p-?iio-  for  the 
a;:-c>.  15  i.-.'r..ns  a.'-.  '*'.••'■;  Ke  J;a 
Ire-  Fuzhou  Ch:r.\  H"  :f  -ii  >03r= 
old  wo.iiirg  a  rerM_s  >rr.:.i-  and  a 
c^-^pj'Jii  It?  pocke:- hold  n:  .isa  no 
,.j---r-;'rt.  The  iin.-  i- .iiicr  .-ervice 
ha;  -.^,  dea  what  :'  l-:  hv  c  j~.e  m  or. 

Mr  .'>  are  ^.-'id  hv  :  iid  a  ^-njtglcr 
5;i  ,;.oo  '0  help  him  f-.ipc  ■"..?  home- 
!,i-j  He  wjnts  r--..-  fi'..-  China  ; 
bir'.h-;-n;rol  edms.  •yK-.r.i.  a  .-ide 
jirce:  '.0  a;\l.-m  o?•.^•■■J  b>  the  Bush 
Ad~;nistraiion  He  h;-  four  •. -ildren 
the  limit  IS  :wo  He  !c>«i  hi-  jjb  for 
bifjt-.r.g  'he  -jles  he  >.iid 

1  j!wa>.  hoarc  ^cr?  :>  pici'iy  of 
oppori.,nity  here  he  toid  M^  Bry- 
an; 

M'  'Aane  wiil  K  -:.  a-.d  :■■;■  new 
T'r     r.m.ti.mon    .-.   -ice    w.ll    not 
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force  *sylum$e«kers  to  return  to 
Oiina  Biii  II  may  rpium  Mr.  Wans  >» 
ihr  country  he  came  \n  from,  if  it  can 
figure  out  where  that  was. 

.Next  case  Yonis  Elime  Okiye,  28 
years  old.  a  handsome  Somali  In  a 
blue  blazer  and  elegant  Italian  shoes. 
In  perfect  English  he  tells  a  moving 
siorv  of  imprisonment  and  torture  at 
ihe  hands  of  warlords  in  .Mogadishu, 
of  fleeing  lo  Yemen,  then  to  Milan, 
where  he  bought  a  fake  Ethiopian 
passport  and  visa  for  $1,000  He  de- 
siroved  them  over  the  Atlantic. 

I'l  IS  my  hope  and  I  do  expect  thai 
Ihe  .American  Government  will  assist 
me  oui  of  a  sense  of  humanity,"  he 
said 

.Mr  Mirandona.  the  immigration 
agency  s  port  director  it  Kennedy,  is 
skeptical  of  Mr  Okiye  and  his  soft 
shoes  This  guy  hi-  knows  the 
score.  '  he  said  Most  of  the  visas  Mr 
Mirandona  he  sees  from  asylum- 
seekers  are  altered  or  false  That 
confronis  him  with  a  moral  and  bu- 
reaucratic problem 

The  fact  that  >ou  present  a  bad 
documeni  does  ndi  mean  in  and  of 
Itself  that  you  are  b.id."  he  said.  "It's 
logical  that  someone  fleeing  from  a 
bad  place  has  a  bad  document  Sure. 
It  s  a  bad  document .  but  is  the  claim 
reaP  Whai  happens  the  first  time  I 
send  someone  back  to  —  it  may  not  be 
a  deaih  squad,  but  imprisonment?" 

Mr  Mirandona  hews  to  a  system  of 
sor:5  *hen  aliens  seek  political  asy- 
lum i,*-.c  immigraiion  agency  takes 
dOAn  ihoir  hisioiies  and  lells  them 
ihc\  r.ave  r^ehis  lo  a  hearing  and  a 
lamer  TheC  ma\  be  jailed,  but  the 
a^rno\  ?  -100  beds  in  New  "lork  usu- 
all>  jre  lilled  In  most  cases  they  are 
free  10  go  10  seek  a  lemporary  work 
pcr-nii  and  to  *3ii  lor  a  hearing 

Sc.Tie  immigration  enforcement  of- 
\wtTi  ;ake  a  dim  mow  of  the  process, 
raihor  han  gwe  every  asylum-seek- 
er a  ?«-aring  ihe\  *jni  fewer  appli- 
cant »iih  fewer  rights 

For  the  Oppressed. 
'Cities  of  Refuge" 

V.:'  -.  of  •.^ose  r:p^•s  are  based  on 
F;-;-.-.i  and  in;e.-r.--.cral  :j»s  i^.-^i 
f.i-.  r-.---r'f  Ai'-n  a  .loDiC-urdcd  Irar 
0'.  'i.r-y^j'-cr.  '  «  ;;  not  be  refused 
a--.  .~  In  a  worlc'  -^^ere  according 
10  .i.-v--->'.y  !n:ernj:icral  NC  r.aiion.s 
tor'..:-:  Kill  or  arbiiranl>  jail  ihe:r 
c\i:;ir.>.  s.iid  Mr  A  inu-r.  poiiiical 
3f;'...-r\  rc-ii5  on  i^e  idea  ihai  if  you 
run  '•:•—.  yojr  govcnmcni.  »e  will 
no:  >-.  rd  \cu  taCK  ' 

T."-.-;  'Cr3  is  lou-J  m  the  Old  Te?ia- 
nun;  5  Book  of  Ni.rr.'iers  where  God 
C()-  irijndE  Voses  ic  build  cities  of 
rcf-j?  both  for  ihe  ch:ldren  of 
l-iraol  and  for  ihe  ^l ranger  and  for 
ihc  sojourner  among  ihem  .\nd  i'  is 
wovc-r!  in  the  lines  of  Emma  Lm- 
luss  liJ3  sonnet.  The  New  Colos- 
sus wniier  (or  Russian  refugees 
(If  r  rg  p(it;rorr.s  and  inscribed  on  a 
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Seeking  Asylum  In  the  U.S. 


Asylum  applications  filed  vnin  the 
Immigration  ano  Naturalization 
Service  m  each  fiscal  year 


-120.000      I 


munu 


■ao 


yJyj'MJjMJ'M.p 


20  000 


WHERE  THCY  CAMC  FROM 

Too  10  countries  of  ongm  of  asylum  applicants  in  1992  These 
immigrants  accounted  lor  78  percent  of  all  applicants 


1  Guaier^aia 

43  834 

2  El  Salvador 

6  730 

3  Soviet  'epooiics 

5  823 

4  Haiti 

5291 

5  Philippines 

4012 

6  Mainland  China 

3  440 

7  Pakistan 

3  323 

8  India 

3-60 

9  Cuba 

2368 

10  Yugoslavia 

23'3 

.'ce    r-"  j-j-c-  i'C  •a•--J•/J.•^x■  Sr-vsre 


lablei  beneath  the  Siatue  of  Liberty: 
Give  ":c  lou'  Lfi'd.  \our  pour.' 
Vour  huddled  ma<<es  learning  lo 
b-  -.  i:he  ;>ec.  The  •>  "^eic ned  refuse  of 
vMur  irfiMiiit!  .■•^■■ore  ifnd  ihese.  Ihe 
hoiywk'^s  .-c-»ipesMo.>;  (o  me  I  lifl 
m\  /i2i>ip  bCMffc  I'll-  golden  door 

To  Dan  Siein  director  of  the  Feder- 
ation for  .American  Immigration  Re- 
form, the  nation  s  leading  anii-immi- 
gran',  lobby,  Lazarjs's  lines  are  a 
sentimental  vesiige  of  a  bygone 
.America  Forg-.M  about  the  lamp  and 
Ihe  door.'  Mr  Sieir  said  No  more 
standing  in  fron:  of  the  statue  wel- 
coir..r(:  the  world  Ue  cannot  accom- 
modate ev-?n  a  lrat;ion  of  the  people 
who  want  10  move  here  ' 

Mr  Siem  has  won  aiientioh  in  Con- 
gress by  lindeilinng  ihe  fact  that 
Ramzi  .Ahmed  >ousef  the  missing 
siispoci  in  the  florid  Trade  Center 
Ixmbing.  entered  the  L'nited  States 
w  iihoui  a  V  isa  in  Sep;«;mber  by  plead- 
ing (or  political  asylum  He  wants  to 
replace  the  asylum  laws  with  a  sys- 
tem o(  summary  e.xclusion.  by  which 
nearly  evcr\or.e  seeking  asylum 
could  be  turned  j*ay 

L'nless  the  5\  ?iern  changes,  were 
going  10  have  a  bloody  battle  and  it's 
either  going  lo  be  seiiled  by  effective 
political  leadership  or  us  going  to  be 
settled  in  ihe  street.'   Mr  Stem  said 

Both  houses  of  Congress  will  hold 


hearings  this  week  on  bills  to  .-estrict 
asylum  through  summary  exclusion, 
to  put  immigration  service  mspeciors 
in  international  airports,  and  :o  expel 
asylum-ieekers  whose  papers  are  not 
m  order  Some  staff  members  for  ihe 
Senate  Judiciarv  Commiiiee  also  are 
talking  about  doubling  ihe  asylum 
officer  corps,  but  they  predict  some 
form  of  summary  exclusion  will  be 
enacted  TTiey  say  .Mr  Siein  s  call  has 
been  heard  loud  and  clear 

"It  struck  a  chord,  ore  said 
•'Frankly,  us  fear  —  fear  that  -^e  re 
being  inundated  bv  people  vie  don  i 
know  anything  ahoui  " 

Fear  is  no  ranorale  for  'aw  sa:d 
Demeirios  G  Pj''jdcmc!r:c.  d.rec- 
tor  of  immigraiion  poiicv  ai  -^.t  De- 
partment of  Labor  from  !?••  c  iii?; 
■  You  need  a  system  thai  ir  iy.ni  :c 
be  true  to  '.he  liighesi  po.«?:t>  s;ind- 
aids.  "  he  said 

TTie  fall  of  communism  :c-:k  a-*av 
the  political  glue'  ihai  hed  i-vlun-. 
policy  together,  he  said  '  N.i-i  far  too 
many  people  mav  be  willmj  ::  sav  -Ae 
should  eliminate  the  asyljm  system 
We  have  a  responsibilitv  to  protect 
people  A  humane,  compassicaie  but 
tough  system  has  got  to  ir.alie  hard 
hard  political  decisions  Are  Soviet 
Jews  people  ihai  need  to  be  protect- 
ed'' Are  Cubans'*  The.-e  i'?  q  jcsi-.ons 
that  people  die  over  " 
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A  Forged  Visa,  but  a  Legitimate  Case 


ByTIMWEINER 

Critics  o(  ihe  asylum  system  say  il 
has  betomf  a  crooked  avenue  (or 
illegal  immigraiion  They  point  lo 
ihousands  of  asylum-seekers  who 
come  to  the  L'niied  States  bearing 
bogus  visas  and  passports  purchased 
from  smugglers,  embassy  officials  or 
airline  employees. 

But  Federal  and  international  laws 
deliberately  create  a  loophole  for 
such  people  The  principle  is  straight- 
forward the  state  authorities  who 
control  legitimate  travel  documents 
are  the  same  people  from  whom  asy- 
lum-seekers are  fleeing. 

Not  everyone  pleading  for  asylum 
and  clutching  a  forgery  is  a  fraud,  as 
shown  by  the  case  of  Diaimoi  Smith, 
decided  on  Friday  in  a  Newark  immi- 
gration coun  Immigration  lawyers 
sa>  Mr  Smith,  a  22-year-old  Liberian. 
IS  an  example  of  someone  who  could 
be  barred  from  asylum  under  legisla- 
tion before  Congress 

Mr  Smith,  the  eldest  son  of  farm- 
ers, said  he  had  left  his  village  to 
become  a  business  student  at  Cutting- 
lon  University  a  100  year-old  Episco- 
pal college  in  Suakoko.  Liberia 

Liberia,  founded  by  treed  Ameri- 
can slaves  m  1622.  is  suffering  a  bru- 


A  judge  rules  that 
a  student  fleeing 
Liberia  may 
remain  in  the  U.S. 


lal  civil  war  Its  most  murderous 
soldier  IS  Charles  Taylor,  whose 
forces  have  killed  hundreds  of  inno- 
cent people,  according  to  State  De- 
partment human  rights  reports.  In 
May  1990.  Mr  Taylor  captured  Cui- 
iingion  t'niversity  and  made  it  a  mili- 
tary base 

According  to  Mr  Smith's  sworn 
affidavits  filed  with  immigration  au- 
thorities he  was  forced  to  serve  as  a 
bodyguard  to  a  battalion  commander 
A  few  months  later.  Mr  Taylor  de- 
cided the  commander  was  a  traitor 
and  executed  him 

Mr  Smith  was  imprisoned  in  a 
filthy  cell  with  the  rest  of  the  slam 
commander  s  bodvguards  and  tor- 
tured for  lour  months  I  was  waiting 
tor  the  end     he  said  in  an  interview 


last  week.    "I  prayed  to  Cod  (or  a 
miracle  to  get  me  out  of  there  " 

On  Feb  25.  1991.  a  schoolmate 
treed  .Mr  Smith-  They  began  a  nine- 
day.  90-mile  trek  through  the  jungle 
toward  the  Libenan  border  State- 
less, without  possessions,  sleeping  on 
the  ground  and  going  for  days  without 
food,  Mr  Smith  crossed  into  the  Ivory 
Coast  and  made  his  way  to  ihe  capi- 
tal. Abidjan. 

An  aunt  in  Maryland  sent  him  mon- 
ey He  bought  a  forged  visa  from  a 
janitor  at  the  Libenan  Embassy  for 
SIOO  and  flew  to  the  L'niied  States  in 
December  1991  After  asking  for  asy- 
lum at  Newark  International  Airport, 
he  was  questioned  by  immigration 
officers. 

•T1>ey  Were  Threatening  Me' 

"It  was  like  what  I  had  gone 
through  in  Libena."  he  said  "They 
were  threatening  me.  saying.  You 
are  lying,  tell  the  truth.'  '  But  he  was 
released  pending  a  hearing. 

Mr  Smith  went  before  an  immigra- 
tion judge  in  Newark  on  Thursday, 
represented  by  Stephen  H  Schwartz, 
an  antitrust  lawyer  donating  his  time 
For  live  hours,  a  lawyer  for  the  Im- 
migration and  Naturalization  Service 
argued  that  Mr  Smith's  bogus  visa 
was  grounds  for  deportation 

The  immigration  judge.  William 
Strasser.  disagreed  On  Friday,  he 
granted  Mr  Smith  asylum 

"The  legal  svstem  in  this  country  is 
very  good.  ■  said  Mr  Smith  who 
plans  to  attend  a  business  school  in 
.Minneapolis  'For  all  I  have  gor.f 
through.  I  will  be  able  to  pick  up  my 
life  and  go  forward  from  liere  ' 
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Mr.  Mazzoli.  I  would  now  invite  as  our  first  panel,  Ms.  Chris 
Sale,  who  is  the  Acting  Commissioner  of  the  Immigration  Service; 
and  Mr.  James  L.  Ward,  the  Acting  Assistant  Secretary  for  Con- 
sular Affairs,  at  the  Department  of  State,  who  is  accompanied  by 
Ms.  Priscilla  Clapp,  who  is  the  Senior  Deputy  Assistant  Secretary 
of  Refugee  Programs  at  the  Department  of  State. 

Let  me  first  welcome  all  of  you,  and,  of  course,  your  statements 
will  be  made  a  part  of  the  permanent  record. 

Before  we  go  to  Ms.  Sale,  I  will  just  ask  you  to  take  a  message 
back  to  Ms,  Reno.  It  is  a  message  I  delivered,  personally,  to  her 
last  Thursday  at  her  reception  at  the  Justice  Department.  I  think 
we  need  a  full-fledged,  confirmed  Immigration  Commissioner  in  the 
worst  way. 

I  would  be  very  satisfied  if  you  were  the  person  who  is  selected. 
We  talked  about  that  when  you  were  nice  enough  to  come  by  my 
office. 

However,  if  that  is  not  your  fate,  although  I  hope  it  is,  to  be  in 
government,  then  someone  has  to  be  down  there.  We  simply  cannot 
function  like  this.  We  are  3  months  into  this  administration.  All  I 
keep  hearing  are  names  being  bandied  about.  I  just  think  this  is 
very  difficult  for  you  and  for  the  Department  in  facing  what  you 
face  today. 

So  if  you  would  be  so  kind  as  to  call  Ms.  Reno  and  extend  to  her 
my  best  wishes,  and  say  that  I  am  just  saying  to  you  what  I  asked 
of  her  last  Thursday. 

So,  Ms.  Sale,  we  welcome  your  testimony. 

STATEMENT  OF  CHRIS  SALE,  ACTING  COMMISSIONER, 
IMMIGRATION  AND  NATURALIZATION  SERVICE 

Ms.  Sale.  Thank  you,  Mr.  Chairman.  I  will  be  delighted  to  con- 
vey your  concerns.  Ms.  Reno  has,  in  fact,  asked  me,  very  person- 
ally, to  assure  you  that,  although  I  am  in  an  acting  capacity,  that 
I  am  here  to  work  with  you  on  a  solution  to  the  numerous  issues 
that  are  before  us.  Most  particularly,  I  am  to  make  sure  that  she 
receives  a  very  clear  sense  of  the  committee's  concerns. 

Mr.  Mazzoli.  Excuse  me  just  1  second,  but  I  need  to  do  this  at 
the  beginning  of  the  day.  Since  we  have  a  very  long  day  on  the 
panel,  I  believe  each  one  of  you  has  been  asked  to  keep  your  state- 
ment to  about  5  minutes. 

Anyway,  having  said  that,  you  may  proceed. 

Ms.  Sale.  Thank  you,  Mr.  Chairman.  We  have  a  more  elaborate 
statement  that  we  will  submit  for  the  record,  and  I  hope  the  com- 
mittee has  copies  of  it.  I  appreciate  the  opportunity  to  be  up  here 
before  you  today  to  discuss  proposals  to  amend  our  immigration 
laws. 

The  administration  is  committed  to  the  prompt  and  thorough  re- 
view of  the  problem  of  illegal  migration  to  the  United  States,  espe- 
cially through  our  ports  of  entry,  and  the  abuse  of  our  asylum  pro- 
cedures by  aliens  entering  in  this  manner. 

As  you  have  already  stated,  I  am  the  Acting  Commissioner  of 
INS.  We  are  hopeful  and  expectant  that  a  real  commissioner  will 
be  appointed  soon,  and  that  he  or  she  will  play  an  important  role 
in  formulating  policy  decisions  on  behalf  of  the  administration  with 
this  committee. 
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My  testimony,  therefore,  will  not  suggest  a  final  resolution  to^ 
these  important  issues,  but  rather  shall  attempt  to  assist  the  com-* 
mittee  in  analyzing  the  proposals  from  a  technical  and  operational 
perspective. 

I  am  accompanied  today  by  Mr.  Jim  Puleo,  Mr.  Chairman,  in  the 
capacity  as  Acting  Associate  Commissioner  for  Operations.  We  are 
all  pretending  at  INS  these  days.  However,  we  are,  in  fact,  pre- 
pared to  work  with  you. 

Mr.  Mazzoli.  Both  of  you  are  full-fledged  professionals. 

Ms.  Sale.  Yes,  sir.  Thank  you. 

Mr.  Mazzoli.  I  have  worked  with  Jim  for  many  years.  That  is 
not  exactly  the  right  terminology,  but  I  think  it  does  illustrate  the 
point. 

Ms.  Sale.  Thank  you.  The  three  bills  before  the  committee  today, 
H.R.  1153,  H.R.  1355,  and  H.R.  1679,  deserve  thoughtful  consider- 
ation, and  they  have  received  our  consideration. 

There  is  a  broad  consensus  that  legislation  is  needed  to  modify 
existing  procedures,  and  to  provide  immigration  officers  with  the 
tools  they  need  to  protect  the  safety  and  security  of  Americans,  as 
well  as  to  facilitate  entry  into  the  United  States  for  those  deserving 
of  that. 

The  administration  is  firmly  committed  to  the  protection  of  legiti- 
mate asylum-seekers  and  refugees.  Some  features  of  our  immigra- 
tion laws  intended  to  provide  protection  for  asylum-seekers  and  ref- 
ugees, are,  as  you  have  all  alluded,  being  used  by  some  migrants 
to  circumvent  immigration  controls. 

Elements  of  legal  protection  for  refugees  are  being  used  by  un- 
scrupulous persons  or  smuggling  organizations  to  gain  entrance 
into  the  United  States.  Once  here,  such  people  manipulate  existing 
regulations  and  procedures  and  the  judicial  system  to  remain  a 
long  time.  Such  people  then  gain  access  to  all  the  benefits  of  Amer- 
ican life,  including  employment  authorization,  social  welfare  bene- 
fits, education  benefits,  and  just  the  protection  and  liberties  that 
we  enjoy. 

We  agree  with  you,  Mr.  Chairman,  and  with  the  sponsors  of  the 
other  bills,  that  abuse  must  be  stopped.  However,  we  must  be  clear 
about  the  nature  of  the  problem. 

Thank  you,  sir.  You  took  2  of  my  minutes. 

Mr.  Mazzoll  We  have  got  to  check  our  time  meter  here. 

Ms.  Sale.  That  is  no  problem. 

Is  it  not  the  number  of  the  asylum  applications,  but  those  that 
are  inappropriately  taking  advantage  of  the  problem.  We  should 
seek  to  make  procedures  quicker  and  more  efficient.  We  also  to 
continue  to  welcome  both  foreign  visitors  and  permanent  residents 
to  our  society,  while  we  take  steps  to  provide  for  national  security. 

H.R.  1153,  Mr.  Schumer's  bill,  authorizes  additional 
preinspection  sites,  makes  the  visa  waiver  pilot  program  perma- 
nent, and  promotes  expedited  airport  processing.  We  believe  ex- 
panded overseas  preinspection  would  enhance  passenger  conven- 
ience, and  would  be  an  effective  way  to  prevent  attempted  illegal 
entry  into  the  United  States. 

This  service  has  also  had  positive  experience  with  the  use  of  im- 
migration officers  overseas,  as  advisers  to  transportation  lines,  and 
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also  to  country  officers  overseas,  host  country  nationalists,  who  as- 
sist us  in  managing  fraud  documents  in  preinspection  sites. 

We  believe  that  the  requirement  to  amend  section  286  of  the  Im- 
migration Act,  which  would  reduce  from  45  to  30  minutes  the  time 
allowed  to  inspect  arriving  airline  passengers  would  cause  oper- 
ational problems.  The  45-minute  standard  was  only  recently  put 
into  effect,  as  a  matter  of  statute. 

Although,  we  feel  that  we  are,  in  fact,  in  the  vast  majority  of  the 
cases,  complying  with  it,  we  are  very  concerned  about  being  able 
to  simultaneously  comply  with  the  national  security  concerns  that 
are  indicative  of  our  being  able  to  control  the  inspection  proce- 
dures, and  would  not  want  be  in  a  position  in  which  a  standard 
would  artificially  circumvent  our  ability  to  do  that. 

Mr.  McCollum's  exclusion  and  asylum  reform  amendment  would 
add  a  new  ground  of  exclusion.  They  would  make  a  person  exclud- 
able if  he  or  she  presents  forged,  counterfeit,  altered,  falsely  made, 
or  stolen  documents,  or  presents  documents  inapplicable  to  the 
alien,  or  if  the  alien  fails  to  present  appropriate  documents.  A  per- 
son excludable  under  this  new  ground — and  it  is  subsection  7A(i) 
of  section  212A  of  his  bill;  it  is  an  enormously  complicated  cita- 
tion— would  be  ineligible  to  apply  for  asylum  unless  that  applicant 
is  arriving  directly  from  a  country  in  which  he  or  she  has  a  credible 
fear  of  persecution  or  from  which  he  or  she  would  be  returned  to 
such  country. 

We  believe  that  grounds  of  exclusion  would  assist  us  in  strength- 
ening the  Service's  abilities  to  work,  but  poses  some  technical  prob- 
lems. My  longer  testimony  speaks  to  these  at  length.  We  would  ask 
the  committee's  perspective  and  the  opportunity  to  work  on  a  tech- 
nical solution  recognizing  operational  concerns  in  terms  of  how  the 
law  is  written. 

The  most  important  change  in  H.R.  1355  is  a  provision  for  the 
removal  by  order  of  an  immigration  officer  granting  INS  officers 
the  authority  to  expeditiously  exclude  persons  who  attempt  to  enter 
the  country  under  false,  forged,  or  no  documents  without  recourse 
to  an  immigration  judge,  would  significantly  streamline  the  proce- 
dures necessary  to  exclude  persons  from  the  United  States. 

Mr.  Chairman,  your  bill  also  proposes  a  variety  of  alternatives  to 
move  our  case  processing  expeditiously.  It  is  very  important  that 
we  be  able  to  facilitate  the  work  that  we  have  to  do  so  that  we  can 
be  fair  to  the  deserving  candidates  and  deal  with  those  that  are  not 
deserving  in  a  way  that  meets  justice  where  justice  needs  to  be 
met. 

H.R.  1355  provides  a  credible  fear  interview  by  a  specially 
trained  officer.  This  credible  fear  interview  is  similar  to  what  we 
are  now  using  in  INS.  It  is  what  we  call  the  asylum  prescreening 
officers,  which  attempts  to  identify  people  in  detention  who  have  a 
credible  fear,  and  release  them  from  detention  to  hold  that  space 
for  people  who  we  need  to  detain. 

That  standard  was  also  tested  and  used  by  asylum  officers  dur- 
ing the  Guantanamo  operation,  for  the  Haitian  boat  people  migra- 
tion, and  has  been  generally  favorably  received  by  applicants.  We 
would  propose  that  that  would  be  an  alternative  or  a  vehicle  to  ex- 
ercise some  of  the  provisions  that  Mr.  McCollum  proposes. 
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Persons  making  credible  claims  would  not  be  summarily  ex- 
cluded. They  could  apply  for  asylum  procedural  modifications  that 
would  provide  further  protection  for  genuine  seekers.  That  is  some- 
thing that  we  would  like  an  opportunity  to  explore  with  the  com- 
mittee in  order  to  make  sure  that  we  are  in  compliance,  both  with 
the  Constitution  and  with  protections  that  we  think  are  warranted 
for  people  with  bona  fide  cases. 

The  Service's  experience  with  persons  interviewed  under  the 
credible  fear  standard  may  be  interesting  to  the  committee.  Under 
the  program  that  we  are  using  for  our  detained  aliens,  we  find  that 
about  33  percent  of  the  candidates,  in  fact,  are  released,  because 
they  meet  that  credible  fear  standard. 

That  is  not  to  say  that  ultimately  they  would  meet  the  full  refu- 
gee or  asylum  standard.  However,  they  do,  at  least,  have  what  ap- 
pears to  be  on  its  face  a  good  enough  claim  for  us  not  to  detain 
them. 

Under  the  Asylum  Reform  Act,  Mr.  Chairman,  you  would  re- 
structure and  redefine  the  procedures  for  determining  whether 
aliens  should  be  granted  protection  on  account  of  threats  to  life  or 
freedom.  That  bill  would  streamline  the  existing  adjudication  and 
review  of  such  claims,  and  require  the  Government  to  interview  ap- 
plicants and  make  decisions  on  their  claims  on  a  timely  basis. 

It  would  also  substantially  raise  the  burden  an  applicant  would 
have  to  meet  in  order  to  meet  refugee  protection.  We  are  ready  and 
able  to  work  with  the  committee  on  all  of  these  proposals. 

Mr.  Chairman,  thank  you  for  your  time. 

Mr.  Mazzoli.  Thank  you,  Ms.  Sale.  We  appreciate  it  very  much. 

[The  prepared  statement  of  Ms.  Sale  follows:] 
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Prepared  Statement  of  Chris  Sale,  Acting  Commissioner, 
Immigration  and  Naturalization  Service 

Mr.  Chairman  and  Members  of  the  Subcommittee: 

I  appreciate  the  opportiinity  to  appear  before  you  today  to 
discuss  proposals  to  eunend  our  immigration  laws.   The 
Administration,  and  in  particular  the  Department  of  Justice  and 
the  Immigration  and  Naturalization  Service  (INS) ,  are  committed  to 
the  prompt  and  thorough  review  of  the  problem  of  illegal  migration 
to  the  United  States  —  especially  through  our  ports  of  entry  — 
jmd  the  abuse  or  misuse  of  our  asylum  procedures  by  aliens  who 
attempt  to  enter  in  this  manner. 

I  would,  however,  ask  the  Subcommittee's  indulgence  in  one 
respect.   As  you  know,  I  am   currently  the  Acting  Commissioner  of 
INS.   We  expect  that  a  Commissioner  will  be  appointed  quite  soon 
and  that  he  or  she  will  play  an  important  role  in  the  formulation 
of  Administration  positions  on  questions  of  immigration  policy. 
In  addition,  the  Department  is  involved  with  the  policy  councils 
in  the  White  House  in  an  ongoing  dialogue  to  develop,  implement 
and  review  refugee  and  asylum  policy.   This  testimony,  therefore, 
will  not  suggest  a  final  resolution  of  the  importamt  policy 
questions  addressed  by  the  legislative  proposals  now  under 
consideration.   Rather,  I  shall  attempt  to  assist  the  Subcommittee 
by  analyzing  the  proposals  from  a  technical  and  operational 
perspective. 
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strengthened  lamigratiion  Laws  are  Needed 

The  three  bills  before  the  Subcommittee  today  —  concerning 
preinspection  overseas  (H.R.  1153) ,  summary  exclusion  at  our  ports 
of  entry  (H.R.  1355) ,  and  fundeunental  refozm  of  our  domestic 
asylum  laws  (H.R.  1679)  —  are  serious  legislative  proposals  that 
deserve  thoughtful  consideration.   There  is  a  broad  consensus  that 
legislation  and/or  administrative  reform  is  needed  to  modify 
existing  procedures  and  to  provide  immigration  officers  with  the 
tools  they  need  to  protect  the  safety  and  security  of  all 
Americans. 

Each  proposed  bill  contains  provisions  designed  to  address 
these  problems.   Each  contains  provisions  which  should  be 
evaluated  and  reconciled  in  order  to  create  a  comprehensive  reform 
proposal.   I  will  speak  to  them  in  the  order  in  which  they  were 
introduced . 

The  United  States  Commitment  to  Refugee  Protection  Continues 

The  Administration  does  have  a  firm  and  clear  policy  in  its 
commitment  to  the  protection  of  legitimate  asylum  seekers  and 
refugees.   This  is  a  commitment  to  which  the  United  States  has 
long  subscribed.   We  are  a  nation  of  immigremts.   Many  of  these 
immigrants  came  to  the  United  States  from  situations  the  refugee 
laws  were  designed  to  address:  gross  violations  of  human  rights 
and  persecution  on  racial,  religious,  political,  and  other 
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grounds.   These  immigrants  and  refugees  and  their  families  are 
among  us,  part  of  the  fabric  of  our  society. 

Our  Refugee  Protection  System  Is  Being  Abused 

It  is  clear  that  some  features  of  our  immigration  laws,  which 
are  intended  to  provide  protection  for  asylum  seekers  and 
refugees,  are  being  used  by  some  to  circumvent  immigration 
controls.   Elements  of  legal  protection  for  refugees  are  being 
used  by  unscrupulous  persons  or  smuggling  organizations  to  gain 
entrance  into  the  United  States  for  illegal  migramts.   Once  here, 
such  people  manipulate  existing  statutory  and  regulatory 
procedures  as  well  as  the  judicial  system  to  remain  for  a  long 
time.   Such  people  can  gain  the  right  to  the  benefits  of  American 
life,  including  employment  authorization,  social  welfare  benefits, 
emd  educational  services,  even  though  they  are  not  lawful 
residents  of  our  country. 

We  agree  with  you,  Mr.  Chairman,  and  with  the  sponsors  of  the 
other  important  reforms  under  consideration  today,  that  this  kind 
of  abuse  must  be  stopped.   But  as  we  consider  a  plan  to  do  so,  we 
must  be  clezur  about  the  nature  of  the  problem.   The  problem  is  not 
the  number  of  applications  from  true  asylum  seekers.   Rather,  it 
is  that  individuals  take  advantage  of  our  asylum  laws  and 
procedures  because  they  know  they  will  be  able  to  remain  in  the 
United  States  during  the  protracted  period  during  which  their 
asylum  applications  are  heard.   We  should  seek  to  mzUce  procedures 
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more  efficient  and  expeditious  without  penalizing  legitimate 
international  visitors  or  people  who  deserve  our  protection. 

We  should  continue  to  welcome  both  foreign  visitors  and 
permanent  residents  who  contribute  to  our  economy  and  society, 
while  we  take  steps  to  provide  for  national  security  and  prevent 
the  deliberate  abuse  of  this  country's  generosity.   Indeed,  one 
objective  of  Congressman  Schumer's  bill  is  to  facilitate  the  entry 
both  of  foreign  visitors  and  of  United  States  residents.   The 
legislation  which  we  are  considering  today  must  be  evaluated  for 
its  effectiveness  in  curbing  identified  abuses  while  preserving 
appropriate  means  of  protection  for  people  who  may  have  no  other 
place  of  refuge. 

H.R.     1153    —   THE    IMMIGRATION   PREIWSPECTION   ACT   OF    1993 

H.R.  1153,  introduced  by  Congressman  Schumer,  authorizes 
additional  preinspection  sites,  makes  permanent  the  Visa  Waiver 
Pilot  Program,  and  requires  expedited  airport  processing.   This 
version  is  similar  but  not  identical  to  H.R.  5555,  which  passed 
the  House  but  not  the  Senate  in  the  last  Congress.   The  overall 
thrust  of  both  versions  is  the  same,  though  we  note  that  H.R.  5555 
contained  a  number  of  helpful  modifications  which  had  been  jointly 
developed  after  consultation  among  the  parties  affected  by  the 
proposal. 
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H.R.  1153  provides  for  establishment  within  the  next  two  years 
of  at  least  three  preinspection  stations  at  high-volume  foreign 
airports  plus  at  least  three  preinspection  posts  at  foreign 
airports  which  are  the  source  of  high  numbers  of  aliens  who  seek 
to  enter  the  United  States  using  fraudulent  documents  or  no 
documents.   It  also  provides  for  the  assignment  of  immigration 
officers  to  other  foreign  airports  which  are  departure  sites  for 
high  numbers  of  fraudulently  documented  aliens. 

Expanded  overseas  preinspection  would  enhance  passenger 
convenience.   Pre-inspection  facilitates  the  inspection  process 
and  expedites  the  admission  of  United  States  citizens  and  visitors 
alike.   The  Service  has  also  had  positive  experience  with  the  use 
of  immigration  officers  overseas  as  advisors  to  transportation 
lines  in  high-fraud  non-preinspection  sites.  There  is  a  joint 
audit  of  pre-inspection  by  both  the  Depzurtment  of  State  and  the 
Department  of  Justice.   We  will  defer  detailed  comment  until  after 
release  and  evaluation  of  that  report. 

The  proposed  legislation  would  also  make  permanent  the  Visa 
Waiver  Pilot  Program,  eliminate  use  of  additional  immigration 
forms  for  visa  waiver  program  participants,  and  permit  exclusion 
and  deportation  of  applicants  for  admission  under  visa  waiver  if 
an  immigration  officer  determines  the  applicant  is  "not  clearly 
and  beyond  a  doubt  entitled  to  land."  Such  determination  would  be 
considered  a  final  order  of  exclusion  and  deportation,  and  the 
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applicant  could  be  kept  in  custody  pending  such  determination.   No 
appeal  would  be  allowed  from  any  such  determination  of 
inadmissibility,  although  a  person  deemed  inadmissible  would  not 
be  barred  from  applying  for  asylum. 

The  proposed  legislation  would  also  make  permanent  the  Visa 
Waiver  Pilot  program.   The  Visa  Waiver  Pilot  Program  has  been 
effective  in  encouraging  tourism  and  in  reducing  the  non-immigrant 
visa  burden  on  certain  United  States  consulates  overseas.   Its 
summary  exclusion  authority  has  not  proved  problematic.   We  note, 
however,  that  H.R.  1153  provides  a  different  mechanism  for 
protection  of  asylum  seekers  than  does  H.R.  1355.   If  these  bills 
are  enacted  or  combined  into  a  comprehensive  immigration  reform 
proposal,  these  provisions  would  need  to  be  reconciled. 

We  believe,  however,  that  the  requirement  contained  in  the 
amendment  to  Section  286  of  Immigration  and  Nationality  Act  (INA) 
reducing  from  forty-five  to  thirty  minutes  the  time  allowed  to 
inspect  arriving  airline  passengers  would  cause  serious 
operational  problems.   Recent  events  have  brought  to  light  newly 
encountered  difficulties  in  keeping  aliens  who  may  be  terrorists, 
or  who  are  affiliated  with  terrorist  organizations,  out  of  the 
United  States.   Careful  inspection  of  passengers  coming  to  the 
United  States,  either  through  preinspection  overseas  or  at  a  port 
of  entry  in  this  country,  is  essential  to  adequate  screening  of 
arriving  passengers.   The  forty-five  minute  standard  was 
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established  only  recently,  and  the  INS  is  currently  meeting  this 
standard  virtually  all  of  the  time.   A  number  of  factors,  such  as 
resources,  facilities,  and  airline  schedules,  affect  our  ability 
to  comply  with  this  time  limit.   The  INS  cannot  support  a 
limitation  on  inspection  time  which  would  force  it  to  compromise 
its  enforcement  responsibilities. 

The  bill  would  limit  the  Attorney  General's  ability  to  define 
by  regulation  the  contents  of  passenger  memifests  to  be  stibmitted 
by  transportation  companies.   The  INS  believes  that  the 
flexibility  to  collect  additional  information  on  passengers  by 
means  of  the  manifest  is  necessary  to  enable  INS  to  automate  the 
inspections  process  while  satisfying  enforcement  concerns. 
Considering  recent  events,  the  INS  believes  that  the  Attorney 
General  must  be  allowed  to  require  information  necessary  to 
enforce  the  INA  and  assist  other  law  enforcement  agencies  in  their 
respective  missions. 

The  bill  would  remove  the  requirement  for  personal  interview 
from  Section  235  of  the  INA.   This  provision  preserves  the 
Attorney  General's  discretion  to  determine  conditions  under  which 
it  is  possible  to  waive  the  interview  by  the  immigration  officer 
during  the  inspection  process.   The  INS  believes  that  this  can  be 
done  only  under  strictly  controlled  circumstances  when  identity 
and  admissibility  own   be  established  through  the  use  of  secure 
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technology.   We  must  retain  the  right  to  conduct  full  inspections 
when  deemed  necessary. 

H.R.  1355  —  THP  mcrj/nRXOiH   AND  ASYLOM  REFORM  AMENDMENTS  OF  1993 

The  second  bill  under  consideration  is  Congressman  McCollum's 
"Exclusion  and  Asylum  Reform  Amendments  of  1993,"   H.R.  1355. 
This  bill  would  add  a  new  ground  of  exclusion  to  Section 
212(a)(6)(C)  meJcing  a  person  excludable  who  presents  forged, 
counterfeit,  altered,  falsely  made,  stolen  documents,  or  documents 
inapplicable  to  the  alien,  or  who  fails  to  present  appropriate 
documents  upon  arrival  at  a  port  of  entry.    Persons  excludable 
under  this  new  ground  or  under  Section  212 (a) (7) (A) (i)  —  the 
current  exclusion  ground  for  aliens  who  seek  admission  without 
proper  documentation  —  would  be  ineligible  to  apply  for  asylum 
unless  the  applicant  is  arriving  directly  from  a  country  in  which 
he  or  she  has  a  credible  fear  of  persecution,  or  from  which  he  or 
she  would  be  returned  to  such  a  country.   This  determination  would 
be  made  by  an  immigration  officer  with  special  training  related  to 
asylum  law  and  country  conditions. 

The  creation  of  a  new  ground  and   procedure  for  exclusion  of 
persons  who  present  fraudulent  documents  when  seeking  admission  to 
the  United  States  is  designed  to  strengthen  the  Service's  ability 
to  deal  with  document  fraud  and  alien  smuggling,  merits  careful 
review.   The  language  in  the  proposed  bill,  however,  clearly 
includes  persons  for  whom  summary  proceedings  would  seem  clearly 
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inappropriate.   For  example,  a  permanent  resident  who  is  seeking 
to  return  to  the  United  States  with  an  alien  registration  receipt 
card  (1-551) ,  but  who  may  have  abandoned  his  or  her  residence, 
would  be  charged  as  being  inadmissible  under  Section 
212(a) (7) (A) (i) .   Under  present  law,  the  exclusion  proceeding 
would  entail  an  inquiry  into  a  number  of  subjective  and  objective 
indications  of  whether  the  applicant  had  relinquished  his  or  her 
residence  in  the  United  States.   The  summary  nature  of  the 
proceedings  contemplated  by  H.R.  1355  certainly  would  be 
inappropriate  for  this  type  of  inquiry- 

The  language  in  the  proposed  amendment  to  Section  235(b)(6) 
dealing  with  when  a  person  is  deemed  to  have  entered  the  United 
States  could  also  be  problematic.   The  provision  whereby  a  person 
who  has  entered  without  inspection  would  be  considered  to  have 
"entered"  only  after  having  been  physically  present  in  the  United 
States  for  one  year  would  likely  give  rise  to  a  new  use  for 
fraudulent  documents.   Rent  receipts,  utility  bills,  and  other 
documents  would  be  marketed  for  the  purpose  of  establishing  one 
year  of  physical  presence.   While  alternatives  to  this  approach 
(such  as  reexamining  the  concept  of  "entry"  and  drawing  the 
distinction  between  exclusion  and  deportation  proceedings  on 
whether  the  person  has  been  inspected  and  admitted  rather  than  on 
physical  entry)  might  be  worth  exploring,  we  note  that  any 
redefinition  of  entry  to  expand  the  class  of  persons  who  are 
subject  to  exclusion  (rather  than  deportation)  proceedings  would 


84 


raise  the  question  whether  such  persons  were  thereby  denied  due 
process  of  law. 

The  most  important  change  effected  by  H.R.  1355  is  the 
provision  for  removal  by  order  of  the  immigration  officer. 
We  share  the  Subcommittee's  interest  in  streamling  procedures 
while  affording  appropriate  procedural  safeguards.   This  subject 
is  under  intensive  review  within  the  Administration. 

The  criticism  most  often  heard  of  previous  proposals  for 
summary  exclusion  is  that  they  might  result  in  the  return  of 
genuine  asylum  seekers  to  countries  in  which  they  face 
persecution.   Indeed,  summary  or  expedited  exclusion  without  an 
exception  for  credible  asylum  seekers  would  appear  inconsistent 
with  the  1967  Protocol  Relating  to  the  Status  of  Refugees. 

In  reviewing  this  issue,  the  Service's  experience  with  persons 
intez-viewed  under  the  Asylum  Pre-Screening  Officer  (APSO)  program 
may  be  of  interest.   This  program  is  conducted  in  the  19  INS 
districts  in  which  the  Service  detains  substantial  numbers  of 
aliens  in  exclusion  proceedings,  and  has  been  in  place  since  April 
1992.   In  the  year  since  the  inception  of  the  prograun, 
approximately  1700  people  have  been  interviewed  by  asylum  pre- 
screening  officers.   These  were  people  who  appeared  to  be 
inadmissible  because  they  had  presented  fraudulent  documents, 
improper  documents,  or  no  documents,  but  who  applied  for  asylum  or 
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othervise  indicated  a  fear  of  persecution  upon  return  to  their 
home  countries.   As  of  March  15,  1993,  the  latest  date  for  which 
statistics  are  available,  507  of  these  people,  or  about  33%,  had 
been  found  to  have  a  credible  fear  of  persecution,  and  therefore  a 
reasonable  chzmce  of  ultimate  success  in  their  asylum  claims. 
Under  the  terms  of  the  APSO  program,  these  people  were  recommended 
for  parole  pending  further  immigration  proceedings.   Almost  all  of 
them  have  been  paroled.   He  look  forward  to  working  with  the 
Subcommittee  on  this  issue. 

The  provision  of  235(b) (4)  which  allows  for  any  immigration 
officer,  other  than  the  exeunining  immigration  officer,  to 
challenge  a  favorable  decision  regarding  an  alien's  admission  is 
retained  from  the  current  language  of  Section  235(b).   This 
precise  meaning  of  that  provision  has  never  been  clearly  defined. 
S£e  Gordon  and  Mailman.  Immigration  Law  and  Procedure.  Revised 
Edition,  Section  63.05  [1]  [d]  note.   It  would  seem,  however, 
merely  to  be  designed  to  afford  supervisory  review  of  a  decision 
to  admit  an  alien.   The  retention  of  this  language  in  Section 
235(b)  should  not  be  read  as  an  attempt  to  \indermine  favorable 
decisions  relating  to  a  "credible  fear"  rather  than  to  the 
threshold  question  of  admissibility. 

Finally,  we  note  that  the  proposed  increase  in  penalties  for 
alien  smuggling  from  five  to  ten  years  would  greatly  enhance  the 
deterrent  effect  of  alien  smuggling  prosecutions. 
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H.R.  1679  —  THE  ASYLDM  REFORM  ACT  OF  1993 

The  "Asylum  Reform  Act  of  1993"  would  restructure  and  redefine 
the  procedures  for  determining  whether  aliens  should  be  granted 
protection  on  account  of  threats  to  life  or  freedom.   It  would 
establish  clear  time  fraunes  within  which  aliens  could  seek 
protection  from  return  to  countries  where  they  had  been  or  would 
be  persecuted.   The  bill  would  streamline  the  existing  system  of 
adjudication  and  review  of  such  claims  and  require  the  government 
to  interview  applicants  and  make   decisions  on  their  claims  on  a 
timely  basis.   The  bill  would  also  substantially  raise  the  burden 
an  applicant  would  have  to  meet  in  order  to  be  eligible  for 
refugee  protection. 

As  I  have  noted,  structural  change  in  the  present  system  of 
protection  for  those  fleeing  persecution  under  Section  208  and 
243(h)  of  the  Act  may  be  needed.   However,  the  Subcommittee  should 
consider  carefully  the  implications  of  particular  structural 
reforms,  and  whether  the  proposed  change  in  the  standard  of  proof 
required  to  establish  eligibility  for  refugee  protection  responds 
to  the  problem  of  procedural  abuse  in  the  asylum  process. 

The  current  United  States  asylum  system  attracts  applications 
from  many  people  who  are  not  genuine  asylum  seekers  for  two 
reasons:   first,  because  it  takes  an  inordinately  long  time  to 
resolve  an  asylum  claim  and  to  remove  those  who  do  not  qualify; 
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and,  second,  because  nearly  all  applicants  are  entitled  to  work 
authorization  in  the  interim.   Meritless  claims  clog  the  system 
and  inhibit  our  ability  to  grant  asylvun  guickly  and  efficiently  to 
those  who  really  need  it.   Our  principal  goal  should  be  to  weedcen 
the  incentives  to  file  a  meritless  application. 

Conclusion 

He  support  the  Subcommittee's  investigation  of  methods  to 
better  safeguzurd  the  security  of  the  American  people,  to  reduce 
the  flow  of  illegal  aliens,  and  to  improve  asylum  processing  in 
the  United  States.   We  believe  that  reform  is  necessary.   We  agree 
that  additional  statutory  tools  would  be  crucial  contributions  to 
such  reform.   We  are  grateful  to  participate  in  the  dialogue. 
While  we  do  not  believe  that  any  one  of  the  three  bills  we  have 
discussed  today  is  a  fully  satisfactory  recipe  for  reform,  we 
believe  that  each  contains  features  that  are  useful  in  the 
dialogue  on  alleviating  the  zOnise  of  our  asylum  laws. 
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Mr.  Mazzoli.  I  would  just  say,  after  the  APSO,  and  the  officer 
does  that  prescreening,  and  the  persons  are  released,  there  is  no 
assurance  they  are  ever  going  to  come  back  for  any  of  the  hearings 
thereafler  nor  assurance  that  they  are  ever  going  to  qualify.  We 
have  a  twofold  problem  with  whatever  we  do  here. 

Any  time  they  are  released  out,  there  is  a  problem  of  no-show, 
plus  the  problem  of  meeting  the  ultimate  proof. 

We  welcome  the  gentleman  from  the  State  Department,  Mr. 
Ward.  It  is  nice  to  see  you. 

STATEMENT  OF  JAMES  L,  WARD,  ACTING  ASSISTANT  SECRETARY 
FOR  THE  BUREAU  OF  CONSULAR  AFFAIRS,  U.S.  DEPARTMENT 
OF  STATE,  ACCOMPANIED  BY  PRISCILLA  A  CLAPP,  SENIOR 
DEPUTY  ASSISTANT  SECRETARY  FOR  THE  BUREAU  FOR 
REFUGEE  PROGRAMS 

Mr.  Ward.  It  is  nice  to  see  you  again,  Mr.  Chairman. 

Mr.  Mazzoli.  And  it  is  nice  to  see  Ms.  Clapp,  as  well.  She  has 
been  with  us  before. 

Mr.  Ward.  Yes.  The  first  thing  I  would  like  to  say  about  my 
statement,  Mr.  Chairman,  is  to  apologize  for  the  lateness  in  it 
reaching  this  committee. 

Mr.  Mazzoli.  I  would  have  enjoyed  having  it  at  least  last  night 
or  earlier  yesterday. 

Mr.  Ward.  I  can  only  say  this 

Mr.  Mazzoli.  Is  that  another  "acting"  problem? 

Mr.  Ward.  Well,  in  part,  that  is  true,  sir.  There  are  many  issues 
being  covered  here.  Some  of  which  have  been  mentioned.  Some  of 
them,  such  as  the  visa  waiver  pilot  program,  have  not  been  men- 
tioned by  the  members  of  the  committee. 

I  suspect  I  was  somewhat  naive  in  not  realizing  the  amount  of 
clearance  process  that  these  issues  would  go  through,  since  they 
are  being  looked  at  on  an  interagency  basis,  and  actually  by  very 
senior  levels  in  the  new  administration. 

So,  again,  I  apologize.  When  we  finished  it  about  11  last  night, 
I  thought  it  would  probably  be  too  late  to  get  it  down  until  this 
morning. 

Mr.  Mazzoli.  Back  in  Kentucky,  we  say  "better  late  than  never." 

Mr.  ScHUMER.  We  were  all  in  our  office  working  then. 

[Laughter.] 

Mr.  Mazzoli.  That's  right. 

Mr.  Ward.  I  think  I  would  also  like  to  submit  the  testimony  for 
the  record.  Rather  than  read  any  significant  amount  of  it,  I  will 
just  make  my  oral  remarks  on  what  seems  to  be  the  primary  topic 
of  the  day,  and  that  is  the  asylum  procedures. 

I  think  I  would  simply  join  the  other  voices  in  saying  that  the 
asylum  abuse  produces  large  backlogs  in  delays,  as  well  as  the  ex- 
penditure of  substantial  amounts  of  limited  government  resources. 

A  wide  scale  abuse  of  the  system  means  that  the  system  is  not 
available  in  an  expeditious  way  for  those  who  truly  need  it.  Per- 
haps most  important  and  most  troubling  is  that  abuse  of  the  sys- 
tem creates  a  public  perception  that  all  asylum-seekers  are  oppor- 
tunists who  have  found  the  way  to  remain  in  the  United  States  in- 
definitely, in  circumvention  of  our  immigration  laws. 
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This  perception  helps  to  undermine  support  for  the  asylum  sys- 
tem and  encourages  people  to  forget  that  the  United  States  is  a 
country  of  immigrants.  Many  of  them  came  to  this  country  for  fear 
of  persecution  at  home  on  account  of  their  race,  religion,  ethnicity, 
membership  in  a  particular  social  group,  or  political  opinion. 

It  leads  people  to  forget  that  the  United  States  has  been  the 
champion  of  the  world's  refugee,  the  yardstick  against  which  other 
countries  practices  are  measured,  and  the  symbol  of  hope  for  some 
many  oppressed  around  the  world. 

The  challenge  today  is  for  the  United  States  to  continue  its  lead- 
ership on  refugee  matters,  while  at  the  same  time  making  it  clear 
that  the  abuse  must  stop. 

Mr.  Mazzoli.  Thank  you  very  much,  Mr.  Ward.  Let  me  yield  my- 
self for  5  minutes. 

[The  prepared  statement  of  Mr.  Ward  and  Ms.  Clapp  follows:] 
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Prepared  Statement  of  James  L.  Ward,  Acting  Assistant  Secretary 
FOR  the  Bureau  of  Consular  Affairs,  U.S.  Department  of 
State,  and  Priscilla  A.  Clapp,  Senior  Deputy  Assistant  Sec- 
retary FOR  THE  Bureau  for  Refugee  Programs 

Mr.  Chainnam,  members  of  the  Subcommittee,  we  are 
pleased  to  appear  before  you  today  to  discuss  three  bills  -  - 
H.R.  1679,  H.R.  1153,  and  H.R.  1355  --  all  of  which  address 
issues  which  are  of  major  concern  to  the  Department  of  State. 
Because  these  bills  all  include  provisions  relating  to  this 
country's  system  for  processing  applications  for  political 
asylvun,  Ms.  Priscilla  A.  Clapp,  Senior  Deputy  Assistcuit 
Secretary  in  the  Department's  Bureau  for  Refugee  Programs, 
will  share  with  me  the  task  of  presenting  the  Department's 
comments . 

Let  us  say  at  the  outset  that,  because  the  inspection 
emd  other  processing  of  aliens  arriving  at  our  borders  is  a 
responsibility  of  the  Immigration  cmd  Naturalization  Service 
of  the  Department  of  Justice,  we  will  leave  it  to  our 
colleagues  from  that  Service  to  discuss  the  details  of  those 
processes  and  how  the  bills  under  consideration  might  affect 
them.   There  are  four  topics  under  consideration  -  -  extension 
of  the  Visa  Waiver  Pilot  Program,  svimmary  exclusion  at  ports 
of  entry,  overseas  pre- inspection,  and  asylum  reform.   As  you 
know,  most  of  those  issues  are  now  the  subject  of  our 
interagency  review,  so  my  comments  today  will  avoid 
prescriptions  that  might  prejudge  the  outcome  of  that  review. 
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The  issue  of  overseas  per- inspection  (addressed  in 
H.R.  1153),  has  been  the  sxibject  of  a  joint  Justice/State 
Department  audit.   I  will  thus  defer  comment  on  pre- inspection. 


Extension  of  the  VWPP 

H.R.  1153  includes  a  proposal  to  make  the  VWPP 
permcinent.   This  proposal  is  identical  with  one  introduced  in 
the  last  Congress  7-  also  by  Cong.  Schumer  --  but  not  acted 
upon.   The  Department  strongly  supported  last  year's  proposal 
cuad  supports  it  equally  as  strongly  now.   The  VWPP  has  been  a 
success.   First,  from  cin  enforcement  stcindpoint,  there  is  no 
evidence  that  waiving  the  visa  requirement  for  these 
short-term  visitors  from  the  carefully  selected  countries  has 
resulted  in  emy  meaningful  incidence  of  abuse  of  our 
immigration  laws.   Second,  there  is  nothing  to  raise  a 
suspicion  that  the  program  has  created  internal  security  or 
other  law  enforcement  problems.   Third,  the  program  has 
facilitated  tourist  travel  to  the  United  States  and  allowed 
its  continuing  expcinsion  without  hindraxice. 
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The  progreun  is  currently  scheduled  to  expire  on 
September  30,  1994.   If  that  day  comes  without  action  to 
prolong  the  life  of  the  program,  the  Department  sind  our 
tourist  industry  (this  country's  largest  single  source  of 
foreign  currency  earnings)  will  face  a  serious  crisis.   The 
millions  of  short-term  visitors  who  come  to  this  country 
annually  from  the  qualifying  countries  would  suddenly  be  faced 
again  with  the  requirement  of  obtaining  a  visa  to  do  so.   The 
Department  would  be  faced  with  the  impossible  task  of 
re-establishing  huge  nonimmigrant  visa  operations  in  places 
such  as  Tokyo,  London,  Paris,  Rome,  major  cities  throughout 
Germany  and  elsewhere,  without  the  resources  to  do  so  and 
without  the  prospect  of  obtaining  them. 

The  disruptions  which  would  result  would  be  immense; 
losses  of  earnings  in  the  travel  amd  tourism  industries  emd 
foreign  relations  complications  with  countries  all  of  which 
are  our  friends  and  international  partners.   Worst  of  all, 
these  results  would  be  to  no  purpose.   Allowing  the  program  to 
expire  amd  the  visa  requirement  to  be  re-in?)Osed  would  meet  no 
identified  need,  solve  no  identified  problem,  eliminate  no 
identified  threat. 
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Some  may  continue  to  take  a  cautious  approach  to  this 
matter,  preferring  to  extend  the  progreim  for  another  limited 
period  rather  than  meUcing  it  permanent.   The  Department  sees 
no  need  for,  or  benefit  from,  such  an  approach.   Extending  the 
program  for  a  limited  period  would  simply  postpone  the 
inevitable  day  of  reckoning,  raising  the  possibility  of  the 
problems  we  have  outlined  on  the  new  expiration  date  rather 
than  on  September  30  next  year.   The  Department  believes  that 
five  years  is  long  enough  to  assess  the  benefits  of  the 
program  and  its  problems.   The  benefits  are  clear;  the 
problems  are  not  there.   The  program  should  be  made  permanent 
now  and  we  should  turn  our  attention  to  the  problems  we  do 
have. 

Summary  Exclusion 

As  you  know,  the  Department  works  closely  with  the 
Immigration  and  Naturalization  Service  in  carrying  out  our 
joint  responsibilities  for  the  administration  and  enforcement 
of  our  immigration  laws.   Not  only  do  we  work  closely  with  the 
Service  on  a  purely  bilateral  basis,  we  also  participate  with 
them  on  inter-agency  working  groups  such  as  IBIS.   While  we 
are  not  operationally  involved  in  the  port  of  entry  inspection 
process,  we  cooperate  with  the  Service  on  related  matters. 
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Consular  officers  are  active  in  efforts  to  obtain 
cooperation  from  foreign  governments  and  airlines  in 
preventing  aliens  with  fraudulent  documents  or  no  documents  at 
all  from  embarking  on  flights  to  the  Unit«d  States. 
Intelligence  about  such  operations  is  passed  regularly  to  the 
Service,  to  help  in  the  identification  of  such  aliens  when 
they  arrive  in  the  U.S. 

Asylum  Reform 

Many  of  the  proposals  contained  in  H.R.  1679  provide  the 
basis  for  a  fruitful  discussion  of  asylum  reform. 
Incorporated  in  the  bill  are  several  unique  ideas  which,  if 
enacted  into  U.S.  law,  would  represent  a  significsuit  departure 
from  current  practice  and,  indeed,  from  international 
parlance.   As  the  United  States  has  traditionally  played  a 
leadership  role  in  promoting  refugee  protection  worldwide,  we 
must  ensure  that  our  ongoing  commitment  to  the  principle  of 
refugee  protection  is  not  called  into  question.   In 
particular,  we  are  wary  of  the  proposal  to  change  the  standard 
of  proof  applicable  to  affirmative  claims  in  the  U.S.  away 
from  the  well  founded  fear  of  persecution  standard.   It  is  not 
at  all  clear  to  us  that  the  asylum  abuse  problem  is  related  to 
the  legal  standard  employed.   We  suggest,  however,  that  such  a 
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change  could  negatively  reflect  on  U.S.  leadship  on  refugee 
issues  in  the  global  community  cuad  could  have  a  negative 
impact  on  the  practice  of  other  states  or  our  adJility  to  enter 
into  burden- sharing  arrangements  with  other  states.   We  look 
forward  to  working  with  the  Congress  on  this  important  task. 

The  Department  calls  for  review  of  U.S.  asylum 
procedures  to  cut  down  on  cibuse  of  the  system  by  those  not 
genuinely  in  need  of  protection.  Asylum  cQiuse  produces  large 
backlogs  and  delays,  as  well  as  the  expenditure  of  substantial 
amounts  of  limited  government  resources.  Wide- scale  abuse  of 
the  system  means  that  the  system  is  not  available  in  an 
expeditious  way  for  those  who  truly  need  it.   Perhaps  most 
in^ortemt,  and  most  troubling,  adsuse  of  the  system  creates  a 
public  perception  that  all  asylum  seekers  are  opportunists  who 
have  found  the  way  to  remain  in  the  U.S.  indefinitely  in 
circumvention  of  our  immigration  laws.   This  perception  helps 
to  undermind  support  for  the  asylum  system,  amd  encourages 
people  to  forget  that  the  U.S.  is  a  country  of  immigrants, 
many  of  whom  Ccune  to  this  country  for  fear  of  persecution  at 
home  on  account  of  their  race,  religion,  ethnicity,  membership 
in  a  particular  social  group  or  political  opinion.   It  leads 
people  to  forget  that  the  U.S.  has  been  the  champion  of  the 
world's  refugees,  the  yardstick  against  which  other  countries' 
practices  are  measured,  and   the  symbol  of  hope  for  so  many 
oppressed  around  the  world. 
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The  challenge  today  is  for  the  U.S.  to  continue  its 
leadership  on  refugee  matters,  while  at  the  same  time  making 
clear  that  the  abuse  must  stop.   We  cannot  continue  to  sustain 
malafide  asylum  claimants  --   as  a  result  of  the  generous 
public  benefits  and  opportunities  afforded  in  this  country  -- 
at  the  direct  expense  of  the  American  people.   We  welcome  the 
initiative  of  the  Congress,  and  this  Committee  in  particular, 
in  calling  for  consideration  of  potentially  fundamental 
reforms  and  in  inviting  a  broad  range  of  views  on  this  subject. 

We  must  first  ask  ourselves  what  is  broken  about  the 
system,  and  then  proceed  to  consider  ways  to  fix  it.   What 
first  comes  to  mind  in  defining  the  problem  is  that  the  length 
of  time  of  the  process  is  in  cind  of  itself  an  invitation  to 
abuse.   The  current  lack  of  any  incentive  in  favor  of 
presenting  claims  in  a  timely  mcuiner  is  a  primary  reason  for 
asylum  abuse.   We  must,  and  can,  develop  ways  to  speed  up  the 
process  without  prejudicing  the  legitimate  claimant.   We 
welcome  the  opportunity  to  work  with  the  Congress  to 
dramatically  reduce  the  time  involved  in  adjudicating  asyliim 
claims . 

This  concludes  our  formal  remarks,  Mr.  Chairman.  We  will 
be  pleased  to  respond  to  any  questions  you  or  other  members  of 
the  Subcommittee  may  have. 
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Mr.  Mazzoli.  The  gentleman  from  New  York,  Mr.  Schumer,  will 
be  talking  to  you  more  about  the  position  of  the  State  Department 
on  this  issue.  However,  I  think  that  you  have  really  crystallized 
what  Mr.  Becerra  said  earlier  today  about  the  perception  that  all 
asylum-seekers  are  opportunist,  and  I  think  that  is  so  terribly 
wrong.  They  are  not  all  opportunist  by  any  stretch. 

However,  the  fact  that  we  let  some  people  opportune  and  maraud 
their  way  through  this  thing,  does  set  up  this  perception  which 
then  yields  to  nativism  and  xenophobia.  I  think  that  is  exactly  the 
challenge  this  subcommittee  has — to  do  something  without  further 
fueling  that  terrible  fire. 

Ms.  Sale,  let  me  talk  with  you  for  what  is  left  of  my  time  with 
regard  to  the  situation  at  JFK.  When  Mr.  Slattery — and  I  welcome 
him  to  the  room,  and  it  is  always  nice  to  see  him — came  by,  he 
gave  me  some  material,  which  he  was  presenting  later  that  day, 
which  I  found  very  interesting. 

I  just  wonder  if  basically  you  would  agree  with  this  data,  that 
in  fiscal  year  1992  something  like  14,688  or  15,000  persons  were 
found  inadmissible  at  JFK  Now,  inadmissible  means  they  got  off 
the  planes  with  the  wrong  documents  or  no  documents,  fraud  docu- 
ments, or  whatever. 

Of  those,  9,180  claimed  asylum.  That  is  a  300-percent  increase 
from  the  2  years  earlier,  from  fiscal  year  1991. 

Is  that  data  that  you  would  generally  agree  with? 

Ms.  Sale.  Those  are  data  that  we  agree  with;  yes,  absolutely. 

Mr.  Mazzoli.  Then,  in  extrapolating,  and  that  is  always  very 
dangerous  to  do,  but  if  you  were  to  extrapolate,  you  are  talking 
about  18,000  to  20,000  inadmissible  cases  at  JFK  just  this  year — 
fiscal  1993? 

Ms.  Sale.  The  numbers  this  year  are  holding  fairly  constant  with 
last  year.  We  have  not  seen  the  rate  of  growth  in  the  first  quarter 
of  this  year,  relative  to  the  rate  of  growth  of  the  first  quarter  of 
last  year  or  the  year  prior.  There  is  a  difference  of  maybe  300  in 
this  quarter  over  last  quarter. 

Mr.  Mazzoll  So  we  are  talking  about  no  less  than  last  year  or 
it  may  be  a  little  more? 

Ms.  Sale.  It  is  no  fewer  than  last  year.  It  is  a  little  bit  more. 
It  does  not  yet  appear  to  be  an  enormous  number  bigger  than  last 
year's  number. 

Mr.  Mazzoll  They  generally  conclude  at  JFK  that  there  is  an 
awfully  lot  of  organized  activity  there.  Is  that  your  conclusion,  too? 

Ms.  Sale.  We  feel  strongly  that  in  many  instances,  both  because 
of  the  country  of  venue  and  the  airline  that  is  carrying  them,  that 
it  is  clear  that  although  there  are  many  isolated  cases,  there  are 
also  cases  coming  in,  an  organized  way. 

Mr.  Mazzoll  So,  again,  this  does  not  injure  Emma  Lasarus  and 
her  statement  at  the  foot  of  the  Statue  of  Liberty,  saying  that  a  lot 
of  this  is  an  organized,  ongoing  opportunist  activity? 

Ms.  Sale.  That  is  our  opinion,  sir. 

Mr.  Mazzoll  Very  good.  Now,  Mr.  Slattery  supplied  me  with  a 
very  interesting  world  map,  showing  points  of  embarkation,  transit 
points — fascinating  stuff,  to  say  the  least — staging  areas.  Do  you 
agree  generally  with  that  material?  Is  that  pretty  much  consistent 
with  your  judgment? 
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Ms.  Sale.  Yes,  sir. 

Mr.  Mazzoli.  Therefore,  many  of  these  people  go  through  several 
countries  before  they  ever  arrive  at  JFK  or  at  Newark  or  at  L.A. 
or  at  Miami;  is  that  correct? 

Ms.  Sale.  To  the  best  that  we  have  been  able  to  piece  together 
through  intelligence  reports,  that  is,  in  fact,  the  case. 

Mr.  Mazzoll  That's  very  good.  So  many  of  those  countries  are 
not  countries  in  which  that  person  has  a  problem? 

Ms.  Sale.  They  are  not  the  country  in  which  the  person  would 
be  persecuted  if,  in  fact,  he  were. 

Mr.  Mazzoll  Do  your  agents  find  that  many  of  these  people  are 
coached,  and  that  they  say  the  same  things  over  and  over  again — 
the  same  sequence? 

Ms.  Sale.  Well,  one  would  arrive  at  that  conclusion  after  doing 
10  interviews,  and  the  answers  were  exactly  the  same  in  the  10  in- 
stances. 

Mr.  Mazzoll  That  is  right.  So  that  would  further  underscore  the 
idea  that  this  is  an  organized,  coached,  and  preprogrammed  kind 
of  an  activity.  Is  it  your  view  that  a  lot  of  these  people  take  that 
work  permit,  which  you  give  them,  and  they  split  the  scene  never 
to  be  seen  again,  unless  you  somehow  stumble  on  them  or  because 
they  commit  some  criminal  act? 

[Additional  information  submitted  by  Ms.  Sale  follows:] 

The  overall  no-show  rate  for  aliens  in  exclusion  proceedings  nationwide  is  30  per- 
cent. In  New  York,  from  October  1992  to  March  1993,  the  no-show  rate  for  persons 
placed  in  exclusion  proceedings  and  then  released  was  92  percent.  Such  absconding 
aliens  are  not  even  counted  as  asylum  applicants  by  the  immigration  courts,  since 
they  never  file  an  asylum  request. 

Ms.  Sale.  That  certainly  has  been  our  impression.  Let  me  just, 
as  a  matter  of  example,  tell  you  about  the  Office  of  Immigration 
Review  where  immigration  judges  have  hearings  on  asylum  for  ex- 
cludable aliens,  for  instance,  if  they  skip  us  and  go  directly  to  the 
judge.  Last  year  of  13,000  asylum  cases  that  they  scheduled  or  put 
on  their  docket,  7,000  were  no-shows.  That  is  essentially  better 
than  a  50-percent  no-show  rate. 

That  would  lead  one  to  conclude  that — well,  it  is  not  necessarily 
that  every  one  of  those  was  a  liar.  However,  it  is  hard  to  believe 
that  something  is  not  wrong  with  this  system. 

Mr.  Mazzoll  That  is  exactly  true.  That  is  7,000  no-shows  out  of 
about  a  13,000,  14,000  or  15,000  audience.  Furthermore,  of  the 
ones  that  show,  you  still  have  a  30-  or  40-percent  rejection  rate 
thereafter. 

Ms.  Sale.  That  is  correct. 

Mr.  Mazzoll  This  further  shows  how  this  system  is  being  used 
and,  I  think,  abused.  I  hope  we  have  a  second  round  of  questions, 
because  I  want  to  honor  the  5-minute  rule  with  my  colleagues  here. 

However,  I  do  want  to  talk  about  the  criminal  aliens,  among  this 
population,  and  also  talk  about  the  telephonic  exclusion  that  you 
are  all  working  with  the  Executive  Office  of  Immigration  Review, 
and  the  in  absentia  type  of  final  orders. 

The  Chair  recognizes  the  gentleman  from  Florida. 

Mr.  McCOLLUM.  Thank  you  very  much,  Mr.  Chairman. 

Following  up  on  the  chairman's  questions  on  the  source  of  these 
folks  coming  through  an  airport  like  JFK  or  any  international  ter- 
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minal,  I  believe  in  that  briefing  material,  too,  was  the  indication 
that  while  they  transit  to  a  lot  of  places,  there  are  really  only  like 
three  or  four  cities  or  countries  where  they  originate.  That  does  not 
mean  they  are  from  those  countries. 

However,  does  not  the  information  that  you  have  discerned  show 
that?  Could  you  tell  us  a  little  bit  about  that,  Ms.  Sale? 

Ms.  Sale.  I  would  be  happy  to.  I  will  speak  specifically  regarding 
to  JFK,  since  I  think  that  that  is,  in  fact,  where  we  have  today  the 
largest  concerns. 

Of  the  excludables  coming  into  JFK  last  year,  26  percent  arrived 
from  China,  30  percent  arrived  from  India,  and  some  16  percent  ar- 
rived from  Pakistan.  The  remainder  represents  a  broad  range  of 
nationalities.  However,  those  are  the  clusters  of  countries  where  we 
are  seeing  the  largest  volumes  of  people  coming  in  without  docu- 
mentation. 

Mr.  McCoLLUM.  And  there  are  about  three  or  four  cities  in  the 
world  where  you  believe  they  have  largely  originated  and  may  have 
been  coached?  Am  I  correct  that  they  are  located  in  fairly  limited 
areas? 

Ms.  Sale.  It  would  be  fairly  consistent  with  the  countries  of  ori- 
gin that  I  have  just  identified.  Whether  or  not  that  is  city-specific 
is  something  that  I  would  like  to  provide  for  the  record,  with  fur- 
ther analyses. 

Mr.  McCoLLUM.  I  would  appreciate  it  if  you  would.  I  believe  that 
some  of  the  briefing  materials  that  I  have  got  would  indicate  that. 

The  bottom  line  is  that  when  these  folks  get  to  an  airport  like 
JFK  and  even  if  they  have  a  fraudulent  document  in  their  hand  or 
a  visa  that  is  clearly  not  real  and  it  is  not  legitimate,  and  then  they 
say  the  magic  words,  then  they  are  released  with  a  work  permit. 
Is  that  not  true? 

Ms.  Sale.  Under  our  current  procedures  and  regulations,  as  well 
as  our  understanding  of  the  law,  sir,  yes.  The  claim  to  asylum  is 
one  that  we  honor,  and  we  put  them  in  an  elaborate  administrative 
review  process. 

Mr.  McCollum.  Am  I  correct  that,  and  I  believe  the  statistics 
given  to  me  show  that,  in  our  international  airports  over  the  past 
2  years  or  so,  we  have  had  like  a  300-percent  increase  in  the  num- 
ber of  folks  in  this  category? 

Ms.  Sale.  Yes.  We  supplied  the  committee,  I  believe,  in  the  last 
couple  of  days  with  charts  that  indicate  that  growth.  The  growth 
has  been  virtually  expediential  in  the  last  3  years.  It  does  indicate 
this. 

[Additional  information  submitted  by  Ms.  Sale  follows:] 
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Mr.  McCOLLUM.  Well,  I  know  you  have.  I  just  wanted  to  put  it 
on  the  record  here  today  with  you  saying  it  that  this  is,  indeed,  the 
predicate  for  a  lot  of  the  problems  we  are  trying  to  address. 

I  have  one  last  question,  at  least  in  the  first  round,  and  I  cer- 
tainly hope  we  do  get  to  take  a  second  one.  It  has  been  suggested 
that  we  can  solve  this  process  in  some  way  by  simply  speeding  up 
our  asylum  hearings.  I  am  all  for  doing  that.  I  think  Mr.  Mazzoli's 
bill  goes  in  that  direction,  and  there  may  be  other  things  we  can 
do. 

Is  that  all  that  is  necessary,  Ms.  Sales,  to  simply  speed  up  asy- 
lum hearings? 

Ms.  Sale.  Absent  a  resource  constraint,  which  is  an  unrealistic 
assumption,  we  could  throw  people  and  money  at  the  problem  until 
we  had  enough  to  be  current  with  the  receipts.  At  that  point,  per- 
haps that  would  reduce  it,  if  we  were  actually  able  to  make  deter- 
minations very,  very  timely,  and  people  got  word  that  the  problem 
would  go  away. 

However,  given  the  current,  very  laborious,  and  extensive  due 
process  that  we  go  through,  coupled  by  the  reality,  there  just  are 
not  enough  resources  in  the  system  to  throw  at  it,  then  we  need 
to  look  at  vehicles  to  expedite  our  ability  to  process  cases. 

Some  of  those  are  managerial  and  within  INS's  purview.  Some 
of  those  are  regulatory,  and  we  have  been  consulting  with  the  com- 
mittee on  that. 

Others  are  the  kinds  of  activities  that  are  presently  under  con- 
sideration, which  would  enable  us  to  screen  people  overseas  before 
they  arrived  so  that  we  would  be  able  to  slow  things  down,  which 
would  enable  us  to  move  people  out  of  the  system  more  rapidly 
than  we  are  doing  so  today. 

Mr.  McCoLLUM.  What  you  are  saying  is,  in  the  ideal  world  with 
unlimited  resources,  that  it  might  be  possible  to  make  a  significant 
impact  through  speeding  up  the  process — like  more  judges,  more 
adjudication  officers,  et  cetera,  et  cetera.  However,  you  do  not  have 
that,  and  we  are  not  likely  with  the  budget  deficits,  and  so  on,  to 
give  you  unlimited  resources.  It  would  take  a  lot  of  money,  would 
it  not? 

Ms.  Sale.  It  would  take  a  lot  of  money.  In  particularly,  it  would 
take  a  lot  of  money  if  we  were  to  consider  detaining  people  so  that 
we  would  not  lose  them,  as  Mr.  Mazzoli  has  so  properly  defined  as 
a  piece  of  the  problem.  This  is  an  enormous  country.  Once  some- 
body has  a  work  permit,  we  do  not  have  the  resources  to  go  seek 
them  out. 

Mr.  McCoLLUM.  We  also  do  not  detain  them.  We  do  not  have  de- 
taining facilities,  and  we  do  not  have  the  money  to  detain  them? 

Ms.  Sale.  No,  sir. 

Mr.  McCoLLUM.  Thank  you  very  much. 

Thank  you,  Mr.  Chairman. 

Mr.  Mazzoll  In  that  setting,  let  me  just  ask  you  one  very  brief 
question  before  yielding  to  the  gentleman. 

Is  that  new  number  of  bids  coming  on  Hne  at  JFK  any  time  soon 
or  are  you  familiar  with  that? 

Ms.  Sale.  Yes,  sir.  We  should  be  coming  to  closure  on  that  con- 
tract this  spring.  Then  there  is  about  a  6-month  build-out  process, 
and  we  are  looking  forward  to  that. 
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The  facilities  should  come  on  line  next  winter  or  spring.  We  have 
been  in  a  contractual  process.  The  contract  is  to  close  this  summer. 
Then  there  is  a  build-out  phase,  obviously,  for  it. 

Mr.  Mazzoli.  Thank  you. 

The  Chair  recognizes  the  gentleman  from  New  York. 

Mr.  SCHUMER.  I  have  so  many  questions  that  I  do  not  know 
where  to  start.  On  that  point,  isn't  it  true,  though,  that  you  have 
a  facility  in  L.A.  and  it  has  greatly,  greatly  reduced  the  number  of 
people  seeking  the  asylum  process  role,  and  likely  the  abusers  in 
L.A.? 

Ms.  Sale.  Yes,  sir.  Our  experience  has  been  that,  in  fact,  when 
we  are  able  to  detain  people,  that  that  does  send  a  message. 

The  problem  is  that  where  we  had  a  similar  problem  to  the  New 
York  problem,  although  the  numbers  were  not  as  large,  2  years  ago 
in  L.A.,  we  opened  a  facility,  and  the  problem  moved  to  New  York. 
My  concern,  frankly,  is  we  will  open  the  facility  in  New  York,  at 
no  small  expense  to  the  Government  and  to  the  exam's  fee  provid- 
ers, and  it  will  move  to  Chicago  or  some  place  else. 

Mr.  ScHUMER.  That  probably  has  some  effect  on  reducing  the 
problem. 

Ms.  Sale.  We  see  that  it  has  an  effect,  yes. 

Mr.  ScHUMER.  Let  me  first  thank  you  for  the  basic  support  of  the 
bill  that  I  introduced  that  you  have. 

I  have  a  couple  of  questions.  As  you  know,  and  I  have  written 
the  INS  again  before  the  World  Trade  Center  bombing  about  Sheik 
Rahman,  so  I  have  a  number  of  questions  about  that  and  lots  of 
people  are  asking  them.  I  am  not  going  to  ask  you  to  talk  about 
anything  to  do  with  the  ongoing  investigation. 

Ms.  Sale.  Thank  you. 

Mr,  SCHUMER.  I  understand  you  cannot  do  that,  and  now  there 
is  a  gag  rule  of  some  sort  about  that  as  well. 

Ms.  Sale.  I  appreciate  that. 

Mr.  ScHUMER.  However,  the  first  question  I  have  is  it  was  re- 
ported last  week  that  we  know  how  Rahman  came  here  now,  and 
we  know  that  he  claimed  asylum  after  the  INS  caught  up  with 
him.  Then  the  2-year  process  worked  its  way. 

However,  it  is  also  reported  that  he  left  the  country  and  went  to 
Canada.  It  was  a  report  in,  I  think,  Saturday  or  Sunday's  New 
York  Times.  It  was  reported  that  while  he  was  under  the  asylum 
claim,  he  went  and  left  to  Canada.  Yet,  the  INS  let  him  right  back 
in. 

Can  you  comment  on  the  specifics  of  that?  Is  there  any  check 
made?  I  mean,  he  was  still  on  the  terrorism  list.  The  irony  is,  you 
had  proceedings  against  him.  Maybe  you  were  tearing  your  hair 
out  quietly.  I  was  tearing  my  hair  out,  as  well,  about  this. 

Mr.  Mazzoll  You  did  a  better  job. 

Mr.  ScHUMER.  Yes,  I  did  a  better  job. 

[Laughter.] 

Mr.  ScHUMER.  Yet,  there  he  gives  you  a  golden  opportunity.  That 
is  because  once  someone,  by  definition,  leaves  the  country,  their 
asylum  rights  are  gone.  What  happened? 

Ms.  Sale.  Well,  we  are  aware  of  the  allegations,  sir.  We  have  not 
been  able  to  confirm  that  he  did  leave  and  came  back  in.  We  have 
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been  asking  Canadian  authorities.  Our  data  bases  do  not  show  evi- 
dence that  he  left  and  came  in — not  yet. 

Mr.  ScHUMER.  Well,  let  us  say  that  there  was  someone  like 
Rahman,  on  a  terrorist  list,  that  was  let  into  the  country  by  mis- 
take. Someone  from  the  State  Department  testified  before  my  sub- 
committee that  the  name  was  spelled  wrong,  and  that  is  how  he 
got  in.  That  was  not  very  reassuring.  He  then  claims  asylum  and 
leaves  the  country. 

Is  there  then  a  system  or  is  there  a  process  by  which  he  would 
be  checked  coming  back  in,  let's  say  if  it  is  Canada  or  Mexico? 

Ms.  Sale.  On  the  land  ports,  we  do  both  visual  inspections  at 
bridges  and  roads,  as  I  am  sure  you  have  seen,  Mr.  Schumer.  Also, 
if  a  person  appears  to  require  a  reference  to  secondary  inspection, 
we  will  refer  them  to  secondary  inspection.  At  that  point  in  many, 
many  places,  we  do  have  access  to  the  IBIS  and  other  electronic 
lookout  systems  where  we  will  process  the  person. 

Generally,  our  rule  is  that  if  they  are  from  noncontiguous  coun- 
tries— if  it  is  a  German  coming  across  the  Mexican  border,  as  an 
example — we  will,  in  fact,  as  a  matter  of  routine,  refer  them  to  sec- 
ondary, and  go  through  a  process  to  make  sure  that  we  know 
where  they  are  going  and  that  they  have  a  right  to  be  there. 

Mr.  Schumer.  Right.  I  would  just  ask  if  you  would  submit  in 
writing  to  me  within  a  week  if  on  this  IBIS  system,  Rahman's 
name  appeared  at  the  time  he  was  alleged  to  go  out  of  the  country 
and  come  back.  That  would  be  a  good  way  to  check  on  whether  the 
system  was  working.  That  is  an  abstract  question. 

Ms.  Sale.  Yes,  sir. 

Mr.  Schumer.  OK 

Ms.  Sale.  We  will  submit  that. 

Mr.  Schumer.  Thank  you. 

[Additional  information  submitted  by  Ms.  Sale  follows:] 
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Sheik  Rahman's  name  has  been  in  both  the  INS  and 
Interagency  Border  Inspections  System  (IBIS) 
lookout  systems  since  12/10/90.  We  have  no 
evidence  that  Mr.  Rahman  travelled  to  Canada 
last  year  and  then  returned  to  the  United 
States.  Our  computer  data  system  for 
nonimmigrants  (NIIS) ,  does  not  contain  a  record 
of  admission  for  Rahman  from  1992  or  1993. 

All  persons  entering  the  United  States  through 
ports-of-entry  are  inspected.  With  few 
exceptions,  all  ports-of-entry  have  access  to 
IBIS  for  primary  inspection  of  persons  seeking 
entry  in  vehicles.  All  vehicles  license  plates 
are  queried  in  IBIS.  In  addition,  name  queries 
may  be  performed  during  primary  inspection  at 
the  discretion  of  the  inspector.  With  the 
exception  of  Canadians  and  lawful  permanent 
residents,  most  aliens  are  referred  to  secondary 
inspection  for  completion  of  the  necessary 
immigration  documents  by  which  their  presence  in 
the  United  States  is  tracked.  In  secondary 
inspection,  their  names  are  queried  in  either 
the  INS  lookout  system  (a  hard  copy  lookout 
book)  or  the  IBIS  lookout  system. 

It  is  remotely  possible  that  Rahman  crossed  the 
border  presenting  high  quality,  fraudulent 
documentation  —  such  as  a  counterfeit  alien 
registration  card  or  passport  —  in  another 
name.  If  the  fraud  was  undetected,  he  could 
have  escaped  detection  at  the  port-of-entry 
without  a  query  to  IBIS. 

If  Rahman  had  been  encountered  at  the  border  and 
had  been  admitted  to  Canada,  he  would  have 
forfeited  his  asylum  request.  Upon  seeking  re- 
entry, he  could  have  requested  a  new  exclusion 
proceeding,  although  the  Service  would  have 
required  him  to  wait  in  Canada  until  the  date  of 
his  hearing. 
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Mr.  ScHUMER.  My  next  question  is  for  the  State  Department 
folks.  Are  you  still  going  to  oppose  my  bill? 

Mr.  Ward.  Congressman  Schumer,  a  little  over  a  year  ago,  the 
State  Department  supported  the  Department  of  Justice  and  the  Im- 
migration Service  in  attempting  to  establish  preinspection  in  Lon- 
don. 

Mr.  Schumer.  Which  has  not  been  set  up  yet. 

Mr.  Ward.  Several  things,  sir,  have  happened  since  then.  One, 
as  you  pointed  out,  all  of  our  efforts  have  been  unsuccessful  to 
date.  One  of  the  prime  reasons  we  did  support  establishment  of 
preinspection  in  London  is  because  we  felt  that  at  least  we  would 
get  some  answers  to  many  of  the  questions  we  have  about  the  con- 
cept. That  is  one  issue. 

The  second  issue  is  that  we  have  found  through  our  participation 
with  INS  and  the  carrier  consultant  program  and  through  similar 
programs  that  we  run  of  our  own,  where  we  go  in  temporarily  to 
airports  in  various  cities  and  target  departing  passengers,  trained 
immigration  personnel,  et  cetera,  that  it  only  takes  the  organized 
systems  that  exist  for  alien  smuggling  about  a  week  to  figure  out 
that  we  are  there.  Then  they  simply  go  somewhere  else. 

So,  we  are  again  faced  with  how  effective  a  law  enforcement  or 
deterrent  it  is  when  we  cannot  go  everywhere  in  the  world. 

Mr.  Schumer.  Well,  Mr.  Ward,  I  object  to  that  kind  of  reasoning. 
Ms.  Sale  appropriately  stated  that  if  we  would  not  have  the  re- 
sources to  just  keep  the  present  system  and  have  all  the  hearing 
officers  here,  even  without  the  problem  Mr.  Mazzoli  brought  up 
and  which  has  been  obvious,  and  that  is,  more  than  half  the  people 
never  show  up  for  the  hearing  again  anyway  when  they  are  here. 

However,  to  establish  preinspection  in,  say,  50  countries,  using 
the  same  number  of  people,  is  not  an  insurmountable  financial  bur- 
den by  any  stretch  of  the  imagination. 

I  just  find  the  answers  that  I  received  from  the  State  Depart- 
ment on  this,  in  my  judgment,  not  to  appreciate  the  problem  we 
have  here.  That  is  not  just  the  problem  with  terrorism  and  that 
kind  of  danger,  but  the  problem  that  the  law  is  being  flaunted. 

Mr.  Mazzoli.  We  will  have  a  second  round,  but  go  ahead  and  an- 
swer the  gentleman's  question. 

Mr.  Ward.  If  I  could  just  finish  that.  First  of  all,  let  me  assure 
you  that  we  do  appreciate  the  problem.  I  work  with  immigration 
issues  every  day,  and  I  am  very  much  aware  of  what  is  going  on. 
This  is  why,  as  members  of  this  panel  know,  I  was  up  here  2  year's 
ago  pushing  for  summary  exclusion,  as  just  as  an  example. 

Getting  back  to  the  cost  issue,  again,  all  I  am  saying  is  that 
these  are  things  that  have  developed  in  the  last  vear  that  we  think 
need  to  be  considered.  For  example,  the  initial  estimate  in  July 
1991  for  London  was  60  inspectors  and  an  annualized  cost  of  about 
$1.8  million. 

Mr.  Schumer.  Right. 

Mr.  Ward.  We  are  now  at  124  inspectors,  and  the  annualized 
cost  is  estimated  between  $12  and  $15  million.  We  just  think  that 
needs  to  be  considered  in  the  process. 

Mr.  Schumer.  Mr.  Ward,  by  definition,  if  they  shifted  places,  you 
could  shift  things.  You  might  lag  a  couple  of  weeks,  but  you  could 
shift  the  inspectors,  as  well. 
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Mr.  Mazzoli,  We  will  get  back  to  you.  I  hate  to  interrupt,  but 
we  will  have  a  second  round. 

I  recognize  the  gentleman  from  California,  Mr.  Gallegly. 

Mr.  Gallegly.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Chairman,  first  of  all,  I  apologize  for  coming  in  a  little  late. 
I  just  got  in  from  California. 

Mr.  Mazzoll  Well,  I  think  I  saw  Xavier  carrying  his  suits  in, 
also.  So,  I  think,  maybe  he  may  have  just  gotten  off  the  airplane, 
also.  That  is  a  California  trait. 

Mr.  Gallegly.  You  bet. 

In  any  event,  I  did  have  an  opening  statement,  but  I  would  like 
to  enter  it  into  the  record  with  unanimous  consent. 

Mr.  Mazzoll  It  is  so  ordered. 

[The  prepared  statement  of  Mr.  Gallegly  follows:] 


Opening  Statement  of  Representative  Elton  Gallegly 

Mr.  Chairman,  I  wish  to  thank  Chairman  Mazzoli  for  holding  these 
hearings  on  a  subject  of  growing  concern  and  alarm  to  our 
citizens- -the  ability  of  undocumented  aliens  to  enter  into  our 
country  illegally  through  our  international  airports  and  other 
ports  of  entry,  merely  by  requesting  asylum  and  claiming  the 
threat  of  persecution  should  they  be  forced  to  return  to  their 
homelands . 

I  hope  that  members  of  this  subcommittee  and  our  witnesses  saw 
the  recent  "60  Minutes"  documentary- -or  watched  the  clip  from 
that  program  which  my  office  circulated- -showing  how  undocumented 
or  falsely  documented  aliens  caught  by  INS  officials  at  JFK 
Airport  routinely  request  asylum  immediately,  claiming  they  will 
be  persecuted  or  killed  should  they  be  forced  to  return  to  their 
native  countries.   Because  the  INS  does  not  have  sufficient 
detention  facilities  available  near  the  airport,  the  aliens  are 
released  into  the  city,  and  provided  temporary  work  permits, 
pending  a  hearing  on  their  claim  for  asylum.   Whether  they  are 
ever  seen  or  heard  from  again  is  unknown.   Maybe  2  0  percent 
actually  show  up  for  their  hearing.   Most  of  them  disappear  into 
the  night,  in  order  to  find  employment  and  a  place  to  hide  out 
and  escape  detection  by  the  INS,  which  lacks  the  manpower  or 
means  to  keep  tabs  on  them,  and  so  remain  indefinitely  in  the 
good  old  USA.   And  the  INS  agents  are  left  hoping,  as  we  all 
hope,  that  these  illegal  aliens  are  just  ordinary  men  and  women 
seeking  a  better  life,  and  not  gangsters  or  drug  pushers  or 
terrorists  bent  on  murder  and  destruction. 

The  recent  bombing  at  the  World  Trade  Center  and  the  random 
shootings  outside  the  CIA  are  among  the  tragedies  that  have 
ensued  as  a  consequence  of  our  lax  policy  regarding  illegal 
aliens  and  aliens  claiming  asylum.   Taken  together  with  the 
mounting  statistics  involving  the  millions  of  aliens  who  are 
allowed  to  enter  our  country  illegally  each  year,  adding  to  the 
financial  burden  of  our  states  and  local  governments,  who  steal 
jobs,  services  and  benefits  from  our  poor  and  needy  citizens  and 
legal  immigrants  and  their  families,  these  recent  stories  of 
criminal  atrocities  committed  by  illegal  aliens  show  clearly  that 
our  immigration  policies  must  be  reexamined  and  revised.   Judging 
from  the  correspondence  I  have  received  from  my  own  constituents 
and  from  citizens  all  over  this  country,  as  a  consequence  of  the 
package  of  bills  I  have  introduced  to  address  this  problem,  and 
based  on  the  polls  and  surveys  I  have  read  taken  among  all 
representative  groups  throughout  the  United  States,  the  American 
people  are  demanding  action  by  the  Congress  and  this 
Administration. 

Mr.  Chairman,  I  sincerely  hope  that  this  hearing  on  the  asylum 
issue,  and  on  the  excellent  McCollum  bill,  the  Schumer  bill  and 
your  own  fine  proposals,  mark  a  beginning  toward  enactment  of 
sound  legislative  reform  of  our  immigration  policies.   I  look 
forward  to  today's  proceedings  with  considerable  interest. 
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Mr.  Gallegly.  I  would  just  ask  a  couple  of  questions,  if  I  might. 

Ms.  Sale,  we  have  seen  in  recent  days  a  higher  profile  on  those 
entering  the  United  States  at  the  airports,  largely  due  to  the  trag- 
edy in  New  York  City.  In  fact,  we  have  seen  a  couple  of  television 
segments  and  news  reports  on  this  issue  of  political  asylum. 

Needless  to  say,  Kennedy  Airport  is  not  the  only  place  in  the 
United  States  where  we  have  problems  with  people  illegally  enter- 
ing the  United  States. 

Ms.  Sale.  That  is  correct. 

Mr.  Gallegly.  I  meet  on  a  regular  basis  with  our  Border  Patrol 
folks  in  San  Diego — the  San  Ysidro  crossing  in  southern  California, 
not  far  from  where  my  home  is. 

According  to  the  numbers  that  they  give  me  on  a  daily  basis — 
we  are  not  talking  about  weekly,  monthly,  or  yearly — but  on  a 
daily  basis,  we  have  an  average  of  5,000  people  crossing  that  7-mile 
strip  of  U.S.  border  illegally  every  day  of  the  week,  every  month 
of  the  year.  In  the  best  case  scenario,  we  are  interdicting  or  detain- 
ing approximately  one  out  of  three.  Are  those  numbers  fairly  con- 
sistent with  what  you  understand  to  be  true? 

Ms.  Sale.  Well,  our  apprehensions  this  year  for  the  Border  Pa- 
trol are  running  about  on  mark  with  last  year.  We  expect  at  the 
end  of  the  year,  we  will  again  have  of  1.1  to  1.2  million  apprehen- 
sions. 

The  numbers  of  how  many  come  across  that  we  do  not  catch  are, 
as  you  know,  very,  very  speculative.  It  is  something  that  we  all 
struggle  to  deal  with.  I  think  the  broader  concern  not  only  is  it  how 
many  come  across  that  we  do  not  catch,  but  how  many  of  them  go 
home  every  night,  as  well,  because  they  do  not  all  necessarily  come 
to  stay.  They  come  for  business  or  pleasure  or  family  or  other  ac- 
tivities, and  do  not  necessarily  stay. 

I  cannot  tell  you  that  it  is  one  out  of  three  that  we  apprehend 
or  it  is  one  out  of  two,  but  it  is  one  of  those  two  numbers,  to  the 
best  of  our  estimation. 

Mr.  Gallegly.  Well,  I  am  only  basing  those  numbers  on  state- 
ments that  I  have  had  from  people  that  have  worked  there — ad- 
ministrators, supervisors.  There  seems  to  be  a  unanimous  consen- 
sus by  those  who  are  working  that  particular  venue  that  that  has 
been  and  continues  to  be  the  case. 

There  has  been  a  little  change  in  the  profile  of  those  illegally  en- 
tering the  country.  For  a  long  period  of  time,  we  had  a  fairly  sig- 
nificant number  from  Central  America,  Nicaragua,  El  Salvador, 
Honduras,  and  so  on.  However,  according  to  the  numbers  that  have 
been  given  to  me  in  the  last  couple  of  months,  approximately  98 
percent  of  those  that  are  currently  crossing  at  San  Diego,  appear 
to  be  Mexican  nationals. 

Now,  having  said  that,  if  we  take  a  step  back  and  we  see  what 
is  happening  at  our  international  airports  regarding  illegal  immi- 
grants coming  into  this  country.  Certainly,  I  would  hope  we  have 
a  little  more  sophisticated  method  of  interdicting  those  who  are  il- 
legally entering  our  country  than  maybe  some  of  the  other  coun- 
tries around  the  world,  with  perhaps,  Mexico,  as  an  example. 

Have  we  done  any  tracking  to  see  how  many  may  be  coming  in 
from  the  countries  that  you  mentioned — Pakistan,  China,  India — 
into  Mexico  and  then  working  their  way  in?  Let's  face  it,  let's  be 
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real  honest.  It  is  not  difficult  to  cross  the  international  border  in 
San  Diego,  virtually  unchecked.  The  back  door  is  not  ajar.  It  is  off 
the  hinges. 

Now  that  being  the  case,  what  would  preclude  real  hardcore 
international  terrorists  from  entering  into,  let's  say  Mexico,  and 
crossing  the  border  at  San  Diego  or  San  Ysidro  rather  than  trying 
to  get  tnrough  at  Kennedy? 

Ms.  Sale.  That  is  actually  a  vital  and  very  real  concern  of  ours. 
It  is  one  that,  I  think,  would  we  to  be  successful  with  Mc.  McCol- 
lum  and  Mr.  Schumer  and  others,  that  would  become  the  next 
front,  as  it  were,  for  not  just  illegal  migration  of  the  working  poor 
out  of  Mexico  and  the  like,  but  organized  smuggling  that  we  have 
seen. 

We  do  keep  track  of  what  we  call  other  than  Mexican  entrants, 
sir.  I  do  not  have  the  numbers  with  me  by  country  of  origin,  but 
we  could  certainly  provide  those  for  the  record. 

[Additional  information  submitted  by  Ms.  Sale  follows: 

APPREHENSIONS  BY  COUNTRY  OF  CITIZENSHIP 
[October-March.  FY  1993.  San  Diego,  California  Border  Patrol  Sector] 


Country: 

Mexico 243.274 

El  Salvador ■. ■ 973 

Guatemala  ' '-■,'■ • 420 

Honduras  .v-- • 201 

China a? ■ ■■■■•■ 58 

Philippines -.■ .•■••" 11 

Costa  Rica '..■.■■ ■■^- ^ H 

Nicaragua ^ '■■■ 16 

Brazil  '■.■■ ■ ^■■- 26 

Ecuador  25 

Peru  12 

All  other  nationalities •. • ^ 

Total  245.105 

NOTE.—'nit  San  Ysidro.  California  porl-of-enlry  does  not  track  inspection  ot  visiting  aliens  by  nationality 

Ms.  Sale.  We  have  had  several  instances  recently  of  PRC's,  as 
an  example,  being  caught  at  checkpoints,  coming,  in  vans — 50  and 
60  of  them  packed  into  a  van — and  then  driving  through  en  route 
to  the  United  States. 

Whether  they  have  landed  in  Mexico  or  south  of  Mexico,  it  is 
very  hard  for  us  to  ascertain,  because  they  do  not  have  documents. 
They  are  certainly  not  necessarily  going  to  give  us  the  privilege  of 
a  dissertation  on  their  route. 

We  have,  working  through  the  Department  of  State  and  with  the 
indulgence  of  the  Appropriations  Committee,  worked  very,  very 
diligently  with  the  Mexican  Grovernment  to  try  to  both  facilitate 
their  financing  repatriation  of  illegal  aliens  or  people  that  they  en- 
counter coming  into  Mexico  that  clearly  are  trying  to  get  here.  That 
is,  I  think,  a  very  important  and  impressive  program  that  we  work 
with  them  on. 

We  also  do  work  with  Mexican  officials  on  a  regular  basis  at 
their  airports,  as  well  as  at  the  border,  to  try  to  facilitate,  just  as 
we  do  carrier  consultant  and  other  of  those  activities  in  other  for- 
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eign  countries.  They  are  working  with  us  to  provide  some  assur- 
ance of  that  problem. 

Mr.  Gallegly.  Thank  you. 

Mr.  Mazzoli.  The  gentleman's  time  has  expired.  I  recognize  the 
gentleman  from  Texas. 

Mr.  Bryant.  Thank  you,  Mr.  Chairman. 

I  would  like  to  ask,  is  there  a  political  appointee  of  the  Clinton 
administration  in  the  room? 

[No  response.] 

Mr.  Bryant.  I  would  just  like  to  generally  suggest  that  5  months 
after  the  election,  it  is  time  we  had  hearings  not  with  acting  com- 
missioners and  directors  and  secretaries,  but  with  the  actual  ap- 
pointees. As  far  as  I  am  concerned,  they  can  appoint  you,  and  let's 
confirm  you,  and  let  you  run  the  agency.  Let's  get  on  with  running 
the  agency. 

Mr.  Mazzoli.  I  think  so,  too.  I  would  not  be  averse  to  that  idea 
at  all. 

Mr.  Bryant.  Would  you  raise  your  right  hand? 

Mr.  Mazzoli.  Let's  do  it  right  now.' We  will  tell  Ms.  Reno  later. 

[Laughter.] 

Mr.  Bryant.  Ms.  Sale,  you  were  asked  some  questions  a  moment 
ago,  and  your  answer  was  that  most  of  these  people  were  coming 
through  India,  China,  and  Pakistan,  I  think.  Did  I  get  that  correct? 
I  mean,  they  are  beginning  there  and  traveling  through  other  coun- 
tries, and  then  coming  here.  Isn't  that  correct? 

Ms.  Sale.  Yes,  sir. 

Mr.  Bryant.  Well,  are  these  people  arriving  on  the  east  coast  of 
the  United  States  or  are  you  talking  about  on  both  coasts? 

Ms.  Sale.  The  numbers  I  was  referring  to  are  principally  from 
the  New  York  Airport  interdiction  activity,  where  we  are  today  see- 
ing the  largest  number  of  undocumented  air  travelers  into  the 
United  States. 

Mr.  Bryant.  I  wonder  why  they  are  not  stopping  and  staying  in 
Europe?  Why  are  they  crossing  the  ocean  and  coming  all  the  way 
here? 

Ms.  Sale.  Some  do,  sir.  Some  candidates  in  our  asylum  program 
will,  for  instance,  have  come  in  having  spent  2  or  3  years  in  Eu- 
rope. I  do  not  have  that  kind  of  data  to  provide  you;  however,  some 
do.  Once  they  are  here,  we  then  made  an  adjudication  based  on 
their  country  of  origin,  not  on  their  last  country  of  departure. 

Mr.  Bryant.  Why  are  they  leaving?  I  mean,  are  the  laws  dif- 
ferent there?  Are  they  being  forced  out  of  there  or  did  they  just  de- 
cide they  like  it  better  here? 

Ms.  Sale.  I  think  we  have  the  privilege  of  living  in  the  best 
country  in  the  world. 

Mr.  Bryant.  Well,  how  do  they  stay  in  those  countries?  Do  those 
countries  have  no  laws  either  that  can  be  enforced  to  stop  them 
from  coming  in? 

Ms.  Sale.  I  think  it  varies  across  the  board.  I  think  in  Europe 
these  days,  the  concerns  of  immigration  are  extraordinarily  height- 
ened. Grermany,  in  particular,  I  think,  is  second  to  the  United 
States  in  numbers  of  asylum  applicants.  They  are  all  now  con- 
cerned with  those  issues. 
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Mr.  Bryant.  You  mentioned  a  moment  ago  that  if  a  non-Mexican 
crosses  the  Mexican  border  into  the  United  States,  you  might  have 
a  few  more  questions  or  that  might  also  be  the  case  if  someone  is 
coming  from  Canada. 

I  have  not  crossed  the  border  into  Canada  for  many  years,  but 
I  have  crossed  the  border  into  Mexico  several  times  a  year.  I  have 
never  been  asked  anything.  Just  how  are  you  doing  that? 

Ms.  Sale.  We  routinely  check  the  license  plate  of  the  automobile 
that  you  are  in.  That  is  virtually  a  100-percent  check,  which  we 
and  Custom  Service's  officers  acting  as  our  agents,  do  via  a  com- 
puter, as  cars  come  across  ports  of  entry. 

The  inspectors  have  the  authority  to  then  exercise  both  intuitive 
judgment,  as  well  as  personal  experience,  in  stopping  people  and 
questioning  them.  You  may  have  been  among  the  lucky  that  has 
not  had  any  reason  to  be  asked. 

However,  I  have  stood  and  watched  the  work  both  on  the  Cana- 
dian border  and  on  the  Mexican  border  in  this  last  year.  Cars  get 
stopped  and  questions  are  asked. 

Mr.  Bryant.  Are  these  white  people — European-looking  people? 

Ms.  Sale.  Yes,  sir,  European-looking  people. 

Mr.  Bryant.  I  do  not  wish  to  slow  down  travel  back  and  forth 
across  the  border,  being  from  Texas. 

Ms.  Sale.  Nor  do  we. 

Mr.  Bryant.  I  know  you  do  not  either.  However,  I  have  never 
been  asked  once  in  my  entire  life.  I  was  bom  and  raised  in  Texas, 
and  crossed  that  border  1,000  times.  Never  have  I  been  asked. 

Mr.  ScHUMER.  Texans  always  get  special  treatment. 

Mr.  Bryant.  I  do  not  think  they  had  any  way  of  knowing  I  was 
from  Texas.  I  have  been  in  cars  that  did  not  belong  to  me,  in 
rented  cars. 

I  do  not  know  that  you  need  to  change  that,  but  it  does  not  ap- 
pear to  me  that  there  is  any  kind  of  a  check,  at  least  crossing  the 
border  from  Mexico.  If  it  is  the  same  in  Canada,  it  looks  like  a 
pretty  easy  way  to  come  into  the  country. 

Ms.  Sale.  Well,  the  system  is  clearly  not  perfect,  sir.  However, 
we  would  be  happy  to  provide  for  the  record  any  kind  of  data  that 
would  help  you  at  least  get  some  assurance  that  there  are  referrals 
to  secondary,  and  that  there  are  instances  of  secondary  review,  and 
what  results  we  have  of  those  by  nationality,  which  I  think  would 
give  you  some  comfort. 

It  is  clear,  for  instance,  in  El  Paso,  that  on  the  Mexican  side, 
there  are  many,  many  blonde,  blue-eyed  German  descendants  who 
do  not  speak  English  or  German,  and  they  are  routinely  stopped 
and  checked.  The  staffs  at  our  ports  of  entry  know  the  populations 
that  they  are  working  with,  and  develop  a  second  sense.  That  is 
paramount  to  none,  in  terms  of  making  judgments  during  the  in- 
spection process. 

Mr.  Mazzoll  The  gentleman's  time  has  expired.  I  now  recognize 
the  gentleman  from  Illinois. 

Mr.  Sangmeister.  Knowing  that  this  hearing  was  coming  up,  I 
had  met  with,  in  my  district  office  back  home,  a  number  of  people 
who  are  concerned  about  and  work  in  the  area  of  immigration.  Po- 
litely, I  think  they  were  telling  me  that  maybe  there's  a  little  hys- 
teria here,  and  that  the  whole  problem  is  at  JFK.  It  is  not  through- 
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out  the  Nation.  We  ought  to  be  addressing  the  problem  there,  and 
not  be  going  into  a  vast  change  of  our  laws. 

I  guess  the  question  is,  is  JFK  just  being  used  by  the  so-called 
smugglers  as  the  airport  where  it  is  easiest  to  get  done,  or  could 
this  easily  be  moved  to  Los  Angeles  or  Seattle  or  any  other  of  our 
points  of  entry? 

Ms.  Sale.  It  is  clear,  from  our  experience,  that  the  preferred 
point  of  destination  or  landing  has  moved  from  Los  Angeles,  when 
we  opened  a  detention  facility  in  Los  Angeles,  and  worked  at  exer- 
cising that  deterrent,  about  2  years  ago,  to  JFK  I  think  in  all  like- 
lihood, given  air  transportation  patterns,  that  major  international 
airports  are  going  to  be  more  susceptible  as  long  as  air  transfer  is 
one  of  the  preferred  ways  of  getting  here. 

I  think  there  is  a  real  concern,  and  Mr.  Gallegly  raised  it.  That 
is,  if  we  were  able  to  shut  off  all  of  the  holes,  as  it  were,  in  air- 
ports, then  we  would  then  see  a  change  in  what  is  happening  at 
the  land  borders.  We  have  not  seen  that  yet. 

It  may  have,  from  a  smuggler's  point  of  view,  something  to  do 
with  the  fact  that  it  is  easier  and  cheaper  to  move  people  by  air 
than  by  ship  or  truck.  It  takes  less  time.  It  is  less  difficult.  How- 
ever, tnose  are  only  speculative  on  my  part. 

Mr.  Sangmeister.  So,  if  I  understand  you  correctly  then,  if  we 
were  to  try  to  do  something  internally  through  the  Service  to  cor- 
rect the  situation  at  JFK,  and  we  are  successful  in  doing  that,  it 
would  only  be  the  same  situation  at  another  port  of  entry? 

Ms.  Sale.  Yes,  sir.  My  sense  of  it  is  that  we  need  a  systemic  so- 
lution that  would  apply  at  all  ports  of  entry,  and  not  just  to  be 
pouring  money  at  any  one  airport. 

Someone  has  just  handed  me  our  statistics  for  what  we  call  mala 
fide  candidates  coming  through  airports — people  without  docu- 
ments. This  says  32,000,  but  I  remember  a  different  number.  This 
is  in  1991. 

In  1991,  there  were  13,383  in  New  York,  2,743  in  Miami,  and 
10,504  in  Los  Angeles.  That  number  would  not  be  the  case  today, 
I  do  not  think.  It  is  2,730  in  San  Francisco,  1,170  in  Houston.  The 
numbers  vary. 

So,  if  we  had  the  same  data  for  this  last  quarter,  I  think  you 
would  see  a  bigger  number  in  New  York,  and  a  smaller  number  in 
Los  Angeles.  It  will  shift  as  we  bring  additional  detention  space  in 
New  York. 

Mr.  Sangmeister.  You  mentioned  that  the  showup  rate  is  about 
50  percent.  What  would  happen  if  a  100-percent  all  showed  up  for 
their  hearings?  Are  you  prepared  to  handle  that? 

Ms.  Sale.  No,  sir.  I  mean,  we  will  handle  it  over  time,  but  it  will 
take  a  long  time.  In  the  meantime,  while  people  are  waiting  to  be 
heard,  they  enjoy  the  benefit  of  being  in  the  United  States  with  ev- 
erything that  that  entails. 

Mr.  Sangmeister.  It  also,  puts  the  Service  in  the  position  of  kind 
of  hoping  that  everybody  does  not  show  up,  if  you  cannot  handle 
it.  It  is  not  that  you  hope  for  that,  and  I  understand  that.  But  that 
is  a  reality,  is  it  not?  I  mean,  if  everybody  showed  up  on  a  certain 
morning,  you  would  all  throw  up  your  hands. 

What  about  Congressman  Schumer's  bill,  you  seem  to  be,  if  I  un- 
derstand your  testimony  correctly,  favoring  that  type  of  an   ap- 
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proach.  Of  course,  maybe  the  question  is  best  first  directed  to  the 
sponsor  or  to  the  State  Department. 

What  is  going  to  give  us  the  authority  to  set  up  in  foreign  coun- 
tries these  inspection  areas  at  all  these  different  airports?  I  mean, 
do  we  have  treaties  in  force  that  will  allow  that  to  happen  or  do 
we  have  good  relationships  with  those  countries  that  they  are  going 
to  say,  well,  we  welcome  you  to  put  in  that  kind  of  a  screening  de- 
vice? 

Mr.  Ward.  Actually,  it  requires  a  little  of  both.  Congressman 
Sangmeister.  It  requires,  of  course,  the  country  to  be  willing  to  do 
it.  Then,  second,  we  enter  into  a  bilateral  agreement  with  that 
coimtry,  as  we  have,  for  example,  with  Canada,  where  we  have  6 
to  10  preinspection  preclearance  stations  now.  So,  it  is  a  country 
by  country  process. 

That  is  one  of  the  problems  with  the  U.K,  that  we  have  not  been 
able  to  get  the  satisfactory  agreement  with  the  U.K.  Government, 
and  with  the  corporation  that  runs  the  airport,  which  is  another 
issue. 

Mr.  Mazzoli.  The  gentleman's  time  has  expired.  Do  you  have  a 
followup,  George? 

Mr.  Sangmeister.  Well,  I  have  just  one  quick  one.  Again,  these 
people  whom  I  was  speaking  with  yesterday  are  concerned  about 
the  Schumer  approach  on  the  basis  that  there  will  be  no  hearing. 
There  is  going  to  be  possibly  some  training;  although,  that  is  ques- 
tionable. 

They  will  be  taking  the  trained  person  and  one  individual,  with 
no  hearing,  and  they  are  going  to  look  at  this  person,  talk  to  him, 
and  say,  "No,  you  do  not  qualify."  Do  you  have  any  thoughts  on 
that? 

Ms.  Sale.  We  have  worked  very,  very  diligently  and  built  an  asy- 
lum officer  corps  in  these  last  18  to  20  months,  actually,  that  has 
received  favorable  reviews  from  the  refugee  advocacy  community, 
both  in  terms  of  its  training,  its  expertise,  and  its  availability  to 
country  condition  information.  That  corps  handled  the  review  of 
people  under  the  Haitian  migration  program  in  Guantanamo,  and 
did  so,  in  our  opinion,  with  fairness  and  sensitivity  to  those  cases. 

We  similarly  have  built  a  corps  of  legal  staff  who  are  doing  re- 
views of  that  nature  with  people  that  we  have  in  detention  for  ex- 
clusion purposes.  We  would  argue  that  we  have  a  model  in  place 
that  has  proven  itself  that  would  enable  us  to  put  specially  trained 
officers  onsite  to  exercise  the  kind  of  authority  Mr.  Schumer  pro- 
poses. 

Mr,  Mazzoli.  The  Chair  recognizes  the  gentleman  from  Califor- 
nia. 

Mr.  Becerra.  Thank  you,  Mr.  Chairman.  Thank  you,  all  of  you, 
for  your  testimony  so  far. 

Ms.  Sale,  you  mentioned  that  there  is,  of  course,  always  the  prob- 
lem of  resources  to  provide  the  personnel  necessary  to  process  all 
the  cases  of  asylum,  and  you  mentioned  there  is  a  need  to  look  at 
other  vehicles  to  expedite  the  process. 

Given  what  you  have  also  said  about  the  Los  Angeles  situation 
where  extra  detention  spaces  has  seemed  to  have  relieved  part  of 
that  problem,  and  actually  caused  some  individuals  to  seek  asylum 
through  the  New  York  facility,  please  answer  two  questions  for  me. 
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One  is,  does  not  L.A.  prove  that,  in  fact,  further  resources  for  de- 
tention and  perhaps  processing  helps  take  care  of  the  problem? 
Two,  what  vehicles  are  you  talking  about  if  you  cannot  just  do  it 
by  detention  and  beefing  up  your  personnel? 

Ms.  Sale,  We  need  to  address  the  issue,  in  my  view,  Mr. 
Becerra,  on  a  very  holistic  basis.  We  need  to  both  look  at  our  abil- 
ity to  handle  inspection  activities  through  preinspection  program 
opportunities  overseas,  and  through  a  continuation  of  the  carrier 
consultant  programs  that  we  have  properly  exercised  in  countries 
that  are  willing  to  work  with  us. 

Our  overseas'  district  offices  work  very,  very  closely  with  host 
country  governments  to  facilitate  using  their  authorities  locally, 
both  in  the  identification  and  preclusion  of  people  coming  to  the 
State  with  fraudulent  documents,  and  in  working  on  ring  activities 
where  we  are  able  to  share  information  and  work  collectively  on 
those  issues. 

Once  people  arrive  stateside,  a  vast  panoply  of  opportunities 
kicks  in  such  as  exclusion  and  then  asylum  hearings  and  consider- 
ations. We  have  a  system  in  place  that  allows  a  candidate,  depend- 
ing on  the  circumstances,  to  exercise  not  just  two,  but  possibly  four 
or  five  bites  at  the  apple,  with  a  complete  review  in  every  instance. 

We  also  have,  in  an  effort  to  try  to  provide  the  best  possible  rigor 
in  the  process  that  we  build,  extraordinary  requirements  for  docu- 
mentation in  casework  that  we  handle,  which  burdens  the  system 
and  makes  processing  of  any  single  asylum  claim  today  to  take  up- 
wards of  5  hours  of  officers'  staff  time.  That  is  an  enormous,  enor- 
mous resource  burden  on  this  country. 

It  is  an  enormous  resource  burden  on  people  who  are  paying  ex- 
amines fees  in  order  to  get  through  the  regular  immigration  sys- 
tem. They  are,  in  fact,  carrying,  to  a  great  extent,  the  cost  of  the 
asylum  process  by  virtue  of  those  fees. 

We  have  an  obligation  to  the  public  at  large,  as  well  as  to  the 
people  who  are  paying  the  fees,  to  see  to  it  that  our  process  is  effi- 
cient and  effective,  both  from  a  fiduciary  standpoint,  but  just  as  im- 
portantly, because  it  is  not  fair  to  the  bona  fide  candidate — to  the 
person  who  really  has  suffered  persecution  and  who  is  really  living 
with  the  threat  of  life,  to  have  to  wait  an  untenable  period  of  time 
while  the  queue  is  filled  up  with  people  who  have  frivolous  or  un- 
warranted claims.  We  owe  every  one  of  those  people  today  the 
exact  same  opportunity. 

Mr.  Becerra.  Would  the  INS,  with  you  as  Acting  Commissioner 
at  this  stage,  be  willing  to  look  into  the  possibility  of  undercutting 
certain  procedural  rights  that  are  granted  to  asylum  applicants  at 
this  stage? 

Ms.  Sale.  We  have  been  conducting  two  reviews  simultaneously. 
I  have  asked  and  have  been  indulged  by  the  Department  of  Jus- 
tice's management  staff  for  a  very,  very  comprehensive  manage- 
ment review  of  all  of  the  asylum  application  operations  as  they  are 
currently  established. 

That  is,  to  look  at  those  places  where  we  can  benefit  from  proce- 
dures that  are  in  place  for  the  broader  adjudication  process  to  move 
paper  more  quickly,  both  in  terms  of  computerization,  in  terms  of 
infrastructure  in  the  agency,  in  terms  of  staffing,  in  terms  of  the 
rigor  with  which  we  do  lousiness. 
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We  have  simultaneously  also  engaged  in  a  consultation  with  in- 
terested parties  representing  both  the  immigration  lawyer  commu- 
nity, as  well  as  representatives  of  people  filing  for  asylum,  to  talk 
about  what  options  we  might  have  to  review  the  way  the  system 
is  now  designed  to  see  if  there  are  not  ways  that  we  can  come  to 
agreement  on  what  things  we  can  do  to  expedite  that  process.  Both 
of  those  activities  are  on  going  and  are  not  finished. 

Mr.  Becerra.  I  would  just  like  to  ask  a  quick  followup  question. 

Mr.  Mazzoli.  Yes. 

Mr.  Becerra.  I  am  not  certain  if  you  gave  me  a  direct  answer 
as  to  whether  or  not  there  would  be  any  diminishing  of  procedural 
rights.  However,  would  you  say  that  you  are  going  to  take  a  close 
look  at  perhaps  diminishing  certain  rights?  Would  you  consider,  for 
example,  the  right  or  the  standard  that  is  used  at  this  stage  for  a 
finding  of  persecution  as  something  that  would  be  under  consider- 
ation? 

Ms.  Sale.  What  I  have  been  dealing  with,  sir,  are  those  things 
that  are  available  to  me  as  a  matter  of  either  regulatory  or  mana- 
gerial change.  I  have  not  been  considering  changes  to  statute. 
Those  are  your  venue.  At  that  point,  I  have  not  presumed  that  I 
would  make  those  kinds  of  recommendations,  independent  of  pohcy 
process. 

Mr.  Becerra.  Thank  you. 

Mr.  Mazzoli.  The  Chair  recognizes  the  gentleman  from  New 
York. 

Mr.  Nadler.  Thank  you,  Mr.  Chairman. 

Ms.  Sale,  first  of  all,  when  someone  applies  for  asylum  and  you 
do  not  have  the  facilities  right  away  for  a  hearing  or  whatever,  you 
give  them  a  temporary  permit  and  a  work  permit? 

Ms.  Sale.  Yes,  sir. 

Mr.  Nadler.  Are  those  work  permits  of  indefinite  duration? 

Ms.  Sale.  No,  sir.  They  are  good  for  a  year. 

Mr.  Nadler.  You  have  testified  as  to  the  great  amount  of  no- 
shows.  If  you  made  those  work  permits  good  for  3  months  or  6 
months,  so  that  they  had  to  check  back  in  with  the  INS,  might  you 
have  a  fewer  instances  of  wrong  addresses  on  your  computers,  and 
more  instances  of  people  showing  up? 

Ms.  Sale.  The  work  permit  is  valuable  to  people  in  the  United 
States  in  order  to  get  work.  The  language  in  the  Sanctions  Act  also 
provides  a  person  to  prove  that  they  can  get  work  or  that  they  can 
work  in  the  United  States  by  use  of  a  Social  Security  card,  a  driv- 
er's Hcense,  birth  certificate,  and  numerous  other  documents. 

If  you  have  a  work  permit  for  a  day,  you  can  use  it  to  get  a  Social 
Security  card  and  a  driver's  license.  You  never  have  to  come  back 
to  INS,  sir,  the  way  the  language  is  currently  written. 

Mr.  Nadler.  Second,  much  of  the  attention,  of  course,  is  focused 
on  the  JFK  issue,  for  obvious  reasons.  On  the  "60  Minutes"  pro- 
gram, that  everyone  has  referred  to,  the  regional  INS  Commis- 
sioner, Mr.  Slattery,  indicated  that  the  detention  space  at  JFK  was 
completely  full.  Therefore,  anyone  claiming  asylum  who  arrived 
with  no  documents,  or  with  false  documents,  would  have  to  be  let 
out  onto  the  streets  of  New  York. 

I  am  aware,  however,  that  a  large  number  of  Haitian  asylum- 
seekers  who  arrived  in  Florida  were  sent  to  INS  detention  centers 
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in  Texas  and  Louisiana,  because  the  Miami  detention  space  was  all 
full. 

Could  you  explain  why  the  INS  can  find  detention  space  for  Hai- 
tians all  over  the  country  when  detention  space  in  Miami  is  full, 
but  apparently  no  effort  whatsoever  is  made  to  find  detention  space 
elsewhere  outside  of  New  York  for  arrivals  at  JFK? 

Ms.  Sale.  We  manage  detention  space  in  an  enormously  complex 
and  convoluted  process,  Mr.  Nadler.  That  includes  moving  people 
from  New  York,  for  instance,  to  Denver  where  we  do  have  space, 
and  where  we  do  take  advantage  of  those  opportunities. 

Detention  space  is  managed  both  as  a  function  of  the  kind  of 
money  we  have  to  spend  on  it — user  fee  money,  only  for  those  cases 
that  are  excludable,  appropriated  money  for  all  other  cases,  and 
principally,  frankly,  for  criminal  aliens. 

We  do,  on  a  very  extraordinary  basis,  move  people  all  around  the 
country.  We  move  Haitians  to  Texas.  We  move  people  from  New 
York  to  Denver.  We  move  people  from  California  to  Phoenix.  Then, 
we  deal  with  courts  who  are  unhappy  with  us,  because  we  have 
changed  the  jurisdiction  of  the  persjon  and  there  is  a  language 
problem.  There  is  an  absence  of  translators. 

Those  decisions  are,  to  a  great  extent,  ruled  by  a  policy  document 
that  Immigration  issued  several  years  ago  on  who  gets  detained 
and  whv.  However,  more  importantly,  they  are  ruled  by  judgments 
on  availability  of  resources  on  a  day-to-day  basis. 

Mr.  Nadler.  Thank  you.  We  will  pursue  that  more  later.  A  num- 
ber of  the  bills  and  a  lot  of  the  discussion  have  focused  on  sum- 
mary exclusion  of  aliens  who  are  claiming  asylum,  who  arrived 
with  invalid  passports  or  invalid  documents  or  no  documents.  I 
want  to  read  an  example  in  an  actual  case  history,  and  then  ask 
a  question  about  it.  This  gentleman  will  be  remain  nameless. 

"A  national  of  Iran  entered  the  United  States  through  Seattle  in 
August  1991  with  invalid  documentation.  He  was  placed  in  exclu- 
sion proceedings,  and  held  in  detention  until  he  was  granted  politi- 
cal asylum  a  few  months  later.  He  was  not  a  member  of  an  opposi- 
tion group  in  Iran,  but  he  did  oppose  the  current  Government's 
practices. 

"He  provided  his  apartment  as  a  safe  house  where  members  of 
the  political  opposition  could  hide  from  the  extraordinary  human 
rights  abuses  that  they  faced  if  arrested.  The  authorities  arrested 
one  of  those  that  he  hid.  After  the  presumed  torture  of  this  individ- 
ual, members  of  the  security  police  came  looking  for  the  person, 
who  later  got  asylum. 

"When  they  did  not  find  him,  they  arrested  his  father.  They  held 
him  for  2^2  months,  tortured  him,  and  interrogated  him  until  they 
were  convinced  that  he  knew  nothing  of  his  son's  actions.  This  indi- 
vidual, the  person  who  sought  asylum,  was  then  served  with  a 
summons  from  the  Islamic  Revolutionary  Court. 

"He  then  went  into  hiding,  and  left  for  the  United  States  through 
Turkey.  Despite  the  fact  that  he  had  a  copy  of  his  arrest  warrant 
from  the  Islamic  Court,  the  INS  opposed  the  asylum,  and  even  pre- 
pared to  appeal  his  case  after  the  immigration  judge  had  granted 
it." 

Many  refugees  obviously  cannot,  by  definition,  obtain  exit  or 
other  documents  from  the  governments  that  persecute  them.  Imag- 
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ine,  for  a  moment,  Jewish  refugees  just  arriving  from  Nazi  Ger- 
many in  the  1930's,  who  could  not  possibly  obtain  vaHd  documents 
from  Nazi  Germany,  or  other  refugees  from  Stalin's  Russia  or  from 
Mao's  China  or  from  terrorist  Haiti  today. 

Do  you  think  that  we  would  be  serving  our  traditions  of  provid- 
ing asylum  to  genuine  refugees  from  tyrannical  states  who  have  a 
real  fear  of  persecution,  if  we  had  a  summary  proceeding  for  any- 
body who  came  with  invalid  documents  or  no  documents? 

Ms.  Sale.  The  way  that  the  provisions  for  summary  exclusion  or 
expedited  exclusions  are  currently  drafted? 

Mr.  Nadler.  Excuse  me.  I  am  talking  about  the  bills  we  are  talk- 
ing about  today. 

Ms.  Sale.  The  proposed  bill  calls  for  both  exceptions  for  asylum 
cases  and  calls  for  specially  trained  immigration  officers  that  would 
handle  those  activities.  In  my  written  testimony,  we  have  opened 
the  door  to  discuss  and  consider  whether  or  not  there  ought  to  be 
some  sort  of  a  supervisory  review  or  opportunity. 

To  address  your  concerns,  sir,  we  are  very  vitally  concerned,  not 
just  about  making  sure  that  whatever  gets  passed  would  meet  a 
constitutional  test,  but  more  importantly,  that  it  go  an  extra  meas- 
ure to  ensure  that  a  bona  fide  candidate  for  asylum  does  not  suffer 
the  consequences  of  inadvertently  being  sent  home. 

I  cannot  speak  to  the  case  that  vou  have  so  eloquently  described, 
personally.  If  you  said  the  dates  of  it,  I  missed  them.  We  now  have, 
in  fact,  this  asylum  program 

Mr.  Nadler.  He  entered  in  Seattle  in  August  1991. 

Ms.  Sale.  August  1991?  That  may  have  been  before  we  began 
the  asylum  program  review  process  that  is  giving  people,  who  are 
being  held  in  detention  under  asylum  or  exclusion  proceedings,  an 
opportunity  for  a  credible  fear  interview.  We  have  been  slowly 
building  that  program  on  a  district-by-district  basis.  Thus,  frankly, 
we  have  made  decisions  about  where  we  put  the  program  based  on 
volume. 

I  do  not  know  that  Seattle  would  have  been  one  where  that  proc- 
ess was  in  place  in  August  1991.  I  suspect  not.  Today,  I  would  hope 
to  believe  that  the  person  first,  would  not  be  detained  for  an  ex- 
tended period  of  time;  and  second,  that  once  we  had  an  immigra- 
tion judge's  decision,  that  we  would  probably  not  use  our  resources 
to  appeal. 

Mr.  Mazzoll  The  gentleman's  time  has  expired.  I  appreciate  it. 
We  will  take  a  second  round  here. 

Let  me  make  just  a  couple  of  comments.  Thank  you  all  for  your 
testimony.  I  think  it  has  been  excellent  this  morning. 

Ms.  Sale,  let  me  address  this.  I  think  I  got  vour  phrase  down  cor- 
rectly. I  think  it  is  excellent,  because  it  tends  to  frame  this  issue. 
You  talk  about  laboriously  extensive  due  process. 

I  think  you  can  have  laboriously  extensive  due  process  and  you 
can  have  due  process.  I  think  what  we  have  in  the  asylum  law  is 
laboriously  extensive  due  process.  However,  to  answer  the  gen- 
tleman from  California,  Mr.  Becerra,  you  can  still  have  due  process 
without  changing  the  terminology. 

I  think  that  that  is  really  what  we  are  striving  to  do.  I  believe 
that  maybe  before  Mr.  Nadler  came  this  morning,  you  did  say  that 
you  had  some  concern  about  one  aspect  of  the  gentleman  from  Flor- 
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Ida's  bill,  dealing  with  the  most  summary  aspect  or  most  summary 
aspect  of  this.  However,  I  will  let  him  talk  to  that  point.  However, 
I  believe  that  under  his  bill,  any  time  a  person  says  the  magic  word 
of  "asylum,"  they  immediately  go  to  someone  who  is  trained  for 
that  purpose. 

Ms.  Sale.  That  is  exactly  right. 

Mr.  Mazzoli.  So  getting  back  at  what  Mr.  Nadler  was  saying, 
people  from  Nazi  Germany  or  from  Mao's  China,  would  go  before 
a  trained  person,  not  just  the  first  one  he  sees  walking  on  the  air- 
plane. 

Let  me  go  back  to  what  also  Mr.  Becerra  was  saying  or  you  were 
addressing  managerial  changes.  Let  me  refer  to  what  Mr.  Slattery 
talked  about  in  his  statement.  Maybe  you  can  explain  that. 

There  is  a  telephonic  exclusion  hearing.  Somehow  you  plug  in 
with  the  Executive  Office  of  Immigration  Review,  in  a  telephonic 
way,  to  do  these  hearings  that  have  to  do  with  people  in  detention, 
which  speeds  tVie  process  along.  It  keeps  you  from  having  to  trans- 
fer them  to  Denver  or  to  Miami.  Could  you  explain  that  briefly,  and 
how  prevalent  is  that? 

Ms.  Sale.  I  am  going  to  assume  that  I  know  what  Mr.  Slattery 
was  speaking  to,  specifically.  In  places  such  as,  for  example,  San 
Juan,  PR,  we  do  not  have  a  permanent  resident  judge,  and  we 
have,  essentially,  a  circuit  rider  on  the  part  of  the  judge.  We  have 
been,  in  fact,  working  with  our  detention  facilities. 

Then  there  are  those  instances  where  we  are  dealing  with  crimi- 
nal aliens,  which  is  not  the  subject  of  the  hearing,  but  the  tech- 
nology is  the  same,  where  we  have  worked  to  establish  essentially 
telephonic  hearings  where  you  would  hold  a  teleconference.  This  is 
like  if  you  were  holding  a  staff  meeting  with  your  staff,  and  you 
were  here  and  they  were  across  the  country. 

Mr.  Mazzoll  Which  we  do  often. 

Ms.  Sale.  We  would  provide  for  translators  and  all  the  other  ap- 
propriate recordkeeping  and  procedural  requirements.  However,  we 
do  try  to  be  more  efficient  in  how  we  handle  those  procedures  by 
using  telephone  systems,  and  have,  in  fact,  been  looking  into  video 
teleconferencing,  as  well,  for  that  purpose. 

Mr.  Mazzoll  That  was  probably  my  next  question,  which  takes 
it  one  step  further  into  the  technology.  That  is  because  you  now  do 
have  those  available. 

Ms.  Sale.  That  is  right. 

Mr.  Mazzoll  The  other  thing,  which  I  say  also  matches  up  with 
what  you  use  as  the  term  to  move  paper  better.  However,  then  you 
put  as  a  subset  to  paper,  the  computerization.  You  sort  of  put 
under  the  overall  paperwork,  any  way  to  deal  with  the  record. 

The  second  thing  Mr.  Slattery  talked  about  is,  in  absentia,  final 
orders  for  those  people  who  fail  to  show,  but  have  fingerprints  and 
documentation.  That  is,  if  you  are  familiar  with  that.  It  is  where 
matters  are  scheduled,  and  they  fail  to  show  up,  but  everything  is 
done  ahead  of  time.  It  gives  you  an  opportunity  to  keep  this  thing 
from  just  being  continued  and  continued. 

Ms.  Sale.  That  is  exactly  right.  The  immigration  judges  have  a 
resource  problem,  as  do  we.  I  mean,  the  whole  system  is  over- 
whelmed by  the  number  of  candidates  in  the  system,  and  it  affects 
our  ability  to  move  them  in  a  timely  manner. 
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We  have  been  working  with  them,  both  on  trying  to  expedite  our 
abihty  for  computer  interfaces  on  their  docket  control,  and  to  pro- 
vide them  with  information  so  that  when  a  no-show  occurs,  we  can 
actually  go  ahead  and  develop  some  procedures,  from  a  judicial 
standpoint,  and  move  the  process  along.  Otherwise,  you  begin  de 
novo  every  time. 

Mr.  Mazzoli.  Well,  this  is  interesting.  At  one  other  point  in  your 
testimony,  you  talked  about  this  in  response  to  one  of  my  col- 
leagues. I  think  it  might  have  been  the  gentleman  from  Illinois, 
who  was  talking  about  just  dealing  with  JFK,  as  some  of  his  coun- 
selors might  say,  is  what  is  needed. 

You  rejoined  by  saying  that  there  are  these  systemic  solutions 
throughout  the  whole  system.  I  think  this  is  exactly  where  this 
telephone  fits  in,  in  absentia  judgments.  That  is  when  you  are 
fingerprinted  and  have  photographs  taken,  and  those  are  recorded, 
and  all  of  the  space-age  technology  that  we  have  available. 

Therefore,  I  would  certainly  urge  you  to  continue.  I  hope  that,  if 
you  are  not  going  to  be  the  Commissioner,  that  you  stay  in  the  De- 
partment, because  you  handle  the  duties  admirably.  I  must  say, 
today,  you  knew  your  turf  very  well. 

Ms.  Sale.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Mazzoli.  Maybe  continuing  these  movements,  along  with 
changes  like  the  gentleman  from  Florida,  the  gentleman  from  New 
York,  and  myself,  suggest  with  proper  modification,  but  with  a 
managerial  movement,  would  be  really,  I  think,  in  the  right  direc- 
tion. 

Ms.  Sale.  Mr.  Chairman,  if  you  will  indulge  me  for  a  moment. 
I  think  it  is  important  for  me  to  let  the  whole  subcommittee  know 
that  there  is,  in  fact,  established  under  the  auspices  of  White 
House  consolidated  working  groups,  an  interagency  group  that  the 
State  Department  works  on,  that  we  work  on,  and  various  other 
Federal  agencies  are  involved  in.  This  whole  panoply  of  issues  are 
being  addressed  in  that  context,  as  well. 

Mr.  Mazzoll  Good.  Well,  I  wish  you  well.  I  think  it  would  be 
very  helpful. 

Ms.  Sale.  Thank  you. 

Mr.  Mazzoll  The  Chair  recognizes  the  gentleman  from  Florida. 

Mr.  McCOLLUM.  Thank  you  very  much,  Mr.  Chairman. 

Just  as  a  point  of  clarification,  first,  I  certainly  welcome  any  crit- 
icism, technical  amendments,  changes,  and  suggestions  that  you 
have. 

Ms.  Sale.  Thank  you,  Mr.  McCollum. 

Mr.  McCollum.  If  I  did  not  say  that  earlier,  I  want  to  say  it 
now. 

Second,  it  sounds  to  me  like  from  what  you  said  earlier,  and 
what  I  read  fi'om  the  testimony,  and  what  you  said  in  response  to 
Mr.  Nadler  and  Mr.  Mazzoli,  that  in  general  principle,  you  are  in 
favor  of  some  general  form  of  what  I  have  proposed,  in  terms  of 
asylum  officer  screening,  and  in  credible  fear  of  standard. 

Ms.  Sale.  The  general  principle,  yes. 

Mr.  McCollum.  There  are  just  some  things  that  you  might  like 
to  do  to  improve  it,  and  I  would,  too.  So  I  am  welcoming  that. 
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I  want  to  ask  a  couple  of  questions  related  to  that.  There  are 
suggestions  of  standards  other  than  "credible  fear"  in  some  of  the 
testimony  that  is  going  to  be  given  today. 

I  presume  that  you  would  prefer  credible  fear,  because  you  have 
a  working  familiarity  and  knowledge  of  that,  and  it  has  worked  in 
the  detention  area. 

However,  there  are  people  who  are  going  to  suggest  using — I 
think  a  U.N.  convention  term — "manifestly  unfounded  claim"  or  a 
"frivolous  claim,"  which  is  a  highly  technical  legal  term,  and  so  on. 

Am  I  right  that  credible  fear  is  a  standard  you  are  currently 
comfortable  with,  because  you  have  a  track  record  with  it?  I  used 
the  term  under  that  assumption. 

Ms.  Sale.  Earlier,  and  I  apologize,  because  I  do  not  remember 
which  member  said  so.  Someone  alluded  to  the  fact  that  in  today's 
world,  it  becomes  very  difficult  to  differentiate  between  refugees 
and  asylum-seekers,  because  the  world  seems  smaller  to  us,  both 
because  the  communication  and  transportation  venues. 

Therefore,  I  think  operationally,  we  would  prefer  to  manage  with 
a  single  standard.  That  way,  we  would  be  able  to  have  an  oppor- 
tunity to  train  employees  to  exercise  a  single  rule,  and  to  do  so 
without  all  of  the  complications  in  having  a  whole  variety  of  dif- 
ferent standards. 

We  have  been  working,  at  this  point,  in  terms  of  staff  work,  with- 
in the  context  of  the  standards  that  are  established  in  the  law,  and 
that  are  consistent  with  the  conventions  of  the  U.N.  at  this  point. 

Mr.  McCoLLUM.  That  is  where  credible  fear  came  from  and  why 
you  are  using  it  today;  is  that  not  correct? 

Ms.  Sale.  We  have  used  credible  fear  as  the  standard  to  apply. 
I  mean,  I  am  getting  in  over  my  head. 

Mr.  Mazzoll  It  is  the  screening  process. 

Ms.  Sale.  For  the  screening  process,  not  for  the  asylum  adjudica- 
tion. Thank  you,  Mr.  Mazzoli.  I  was  trying  to  make  sure  I  had  not 
gotten  my  terms  screwed  up  in  my  head. 

Mr.  Mazzoll  Right. 

Ms.  Sale.  This  credible  fear  is  what  we  use  to  make  a  prelimi- 
nary determination  on  who  then  gets  put  through  the  more  rigor- 
ous asylum  process.  We  use  that  first  to  make  decisions  about 
30,000  people  who  were  landing  on  the  shores  of  Guantanamo. 

We  have  also  been  using  it  to  make  decisions  about  our  very, 
very  valuable  detention  space  so  that  we  do  not,  in  fact,  hold  some- 
one we  don't  need  to  hold.  This  is  like  the  gentleman  you  spoke  of 
in  Seattle,  Mr.  Nadler,  that  on  its  face,  at  least,  appears  to  have 
a  really  good  case,  and  does  not  need  to  be  further  hurt  by  the 
world  by  being  in  jail  for  a  long  time. 

Mr.  McCoLLUM.  That  was  my  point.  That  is  the  standard  that 
you  are  using,  that  screening,  and  that  is  all  my  bill  would  do.  Cer- 
tainly, and  hopefully,  that  Mr.  Nadler's  example  would  have  been 
screened  into  the  more  rigorous  system  of  a  full  hearing. 

Let  me  ask  you  something  else  while  I  still  have  time.  Do  you 
have  either  with  you  or  could  you  provide  to  us  for  the  record,  the 
current  asylum  claim  adjudication  backlog  numbers?  I  think  they 
ranged  up  to  200,000  in  the  past.  I  do  not  know  where  they  are 
right  now. 

Ms.  Sale.  Our  current  number  comes  to  about  261,000,  sir. 
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Mr.  McCoLLUM.  About  261,000? 

Ms.  Sale.  Yes. 

Mr.  McCoLLUM.  Is  my  understanding  correct  that  you  have  an 
objective  of  trying  to  resolve  about  80,000  a  year?  Is  that  not  the 
goal?  I  know  you  are  not  getting  there,  but  is  that  not  the  goal? 

Ms.  Sale.  The  initial  analysis  that  a  ISO-officer  corp  working  on 
a  3-hour  standard  of  case  management  throughput,  was  that  we 
would  be  able  to  manage  about  80,000  a  year,  and  that  that  was 
a  reasonable  estimate.  This  was  based  on  data  of  2  years  ago  of 
what  we  thought  our  receipts  would  be. 

Receipts  are  obviously  considerably  higher.  In  fact,  the  reality  of 
the  corp,  as  it  is  established,  is  that  they  are  not  able  to  move  the 
cases  in  3  hours.  They  are  moving  them  on  an  average  on  5  hours. 

This  is  the  reason  for  my  doing  a  management  analysis  review, 
because  there  might  be  ways  that  we  can  take  some  of  the  burden 
off  of  those  officers,  from  a  clerical  and  processing  standpoint. 

Mr.  McCOLLUM.  If  I  could  just  finish  this  train  of  thought,  Mr. 
Chairman.  You  are  getting  less  than  80,000  a  year  resolved  even 
though  you  wanted  to  do  that? 

Ms.  Sale.  That  is  correct. 

Mr.  McCoLLUM.  If  I  am  not  mistaken,  in  addition  to  having  a 
backlog  of  about  261,000  now,  as  you  say,  we  are  adding  over  a 
100,000  to  the  system.  Is  that  correct? 

Ms.  Sale.  We  are  falling  further  and  further  behind. 

Mr.  McCoLLUM.  I  just  wanted  to  make  that  point.  It  is  a  very 
large  number  we  are  dealing  with,  and  a  very  difficult  thing.  This 
is  not  some  relatively  easy  problem  to  clear  up,  because  of  the 
backlog  and  because  we  are  adding  so  many  each  year.  Thank  you, 
Mr.  Chairman. 

Mr.  Mazzoll  Thank  you.  The  Chair  recognizes  the  gentleman 

from  New  York. 

Mr.  ScHUMER.  Thank  you,  Mr.  Chairman. 

I  would  just  like  to  go  back  to  this  London  preinspection  station, 
which  is  not  open  yet,  much  to  my  chagrin.  Ms.  Sale,  why  do  we 
need  125  immigration  officers  at  the  London  preinspection  station? 
Just  to  give  us  an  example,  how  many  are  at  Kennedy  Airport? 

Ms.  Sale.  There  are  340,  working  out  of  six  facilities.  Kennedy's 
staffing  level  is  both  a  function  of  the  volume  that  they  work  with, 
and  also  a  function  of  the  fact  that  you  are  essentially  running  four 
ports  there  or  five  ports,  because  of  the  way  it  is  configured. 

Mr.  SCHUMER.  Yes.  I  am  there  all  too  much. 

Why  do  we  need  120  in  London? 

Ms.  Sale.  We  built  the  estimate  of  124  in  London,  actually  to  be 
precise,  based  on  4.2  million  passengers  coming  through  London. 

Our  preference  would  be  to  be  able  to  inspect  everyone  leaving 
London  to  come  to  the  States.  That  way  when  they  landed  here, 
they  would  be  free  to,  on  a  random  basis,  hit  Customs  or  hit  Agri- 
culture. 

Mr.  Schumer.  So  you  would  not  need  all  the  people  in  Kennedy 
if  you  had  that  many  in  London? 

Ms.  Sale.  We  would  not  need  all  the  people  in  Kennedy,  Miami, 
and  Chicago,  because  some  of  those  London  flights  are  going  else- 
where. 
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Let  me,  as  an  example,  assert  that  today  in  Hawaii,  we  process 
2  million  inspections.  We  have  125  employees  working  the  inspec- 
tions program  in  Hawaii,  which  is  equivalently  the  same  number 
as  we  propose  for  London  for  half  as  many  inspections. 

Mr.  ScHUMER.  As  you  know,  I  have  been  thinking  that 
preinspection  is  not  going  to  solve  all  the  problems  at  all,  but  it  is 
one  of  the  ways  you  can  do  a  lot  of  good  without  cutting  back,  at 
least  in  my  opinion,  too  severely  on  people's  rights.  What  is  taking 
it  so  long  to  set  London  up? 

Ms.  Sale.  Well,  in  this  instance,  it  takes  at  least  three  to  tango. 
Among  them  is  the  port  authority  in  London.  The  port  authority 
in  London  has  revisited  their  interest  in  running  a  mall,  as  distinct 
from  running  an  airport,  to  be  perfectly  honest.  They  are  currently 
very,  very  concerned  about  what  they  perceive  as  revenue  loss. 
That  is  because  once  we  inspect  people,  we  would  want  to  be  able 
to  detain  them. 

Mr.  ScHUMER.  So  we  just  come  to  an  agreement  with  British  Air- 
ways that  they  can  come  into  America,  but  we  do  not  have  any  le- 
verage over  the  English  to  do  anything. 

I  know  that  is  not  your  department.  That  is  our  friends  in  the 
State  Department.  I  do  not  ask  you  to  comment  on  this,  and  put 
you  on  the  spot.  However,  I  have  basically  been  told  that  the  State 
Department  really  does  not  want  to  do  it,  still.  I  know  a  year  ago, 
they  did  not  want  to  do  it. 

They  still  are  resisting  this.  They  do  not  give  it  a  high  priority. 
It  is  up  to  them  to  negotiate  with  the  Government  there.  I  will  just 
leave  that  on  the  record,  and  wish  that  the  record  could  show  the 
face  of  Ms.  Sale,  as  I  say  that. 

Let  me  ask  you,  Mr.  Ward,  isn't  it  true  that  you  have  already 
received  clearance  in,  I  believe,  three  other  countries,  to  do  this? 
That  is,  Grermany,  Belgium — well,  it  is  two,  anyway. 

Mr.  Ward.  The  only  one  I  am  aware  of.  Congressman  Schumer, 
is  that  the  airport  authorities  at  Brussels  did  indicate  interest. 

Mr,  Schumer.  Right.  I  have  been  told  Germany,  as  well. 

Mr.  Ward.  That  is  possible,  sir. 

Mr.  Schumer.  Do  you  think  if  this  was  taken  up  at  the  highest 
levels  of  the  State  Department,  say,  between  the  Secretary  of  State 
and  foreign  ministers  of  other  countries,  do  you  think  we  could  get 
this  through  relatively  quickly,  if  it  was  made  a  high  priority? 

Mr.  Ward.  I  think,  sir,  that  it  is  going  to  vary  country  by  coun- 
try, depending  on  how  each  country  looks  at  it. 

Mr.  Schumer.  Let's  take  the  British.  If  we  would  have  said  to 
them  we  are  not  going  to  approve  the  agreement  to  allow  British 
Airways  into  this  country — something  very  important  to  them — 
and,  "Could  you  please  ask  your  port  authority  to  understand  our 
problem  and  not  establish  a  mall  there,"  what  is  your  guess  as  to 
how  quickly  it  would  go  through? 

Mr.  Ward.  I  really  could  not  guess,  sir.  I  share,  frankly,  the 
INS's  frustration. 

Mr.  Schumer.  Do  you  mean  the  U.S.  Government  asks  such  a 
tiny  little  thing,  that  if  we  ask  that  at  the  highest  level  as  one  of 
the  things  in  exchange  for  British  Airways  coming  in,  that  we 
would  not  get  it  right  away? 

Mr.  Ward.  I  just  do  not  know. 
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Mr.  SCHUMER.  Surely,  you  jest,  Mr.  Ward.  What  is  your  judg- 
ment? 

Mr.  Ward.  My  judgment  is  that 

Mr.  Mazzoli.  My  judgment  would  be  about  a  nanosecond,  basi- 
cally. 

Mr.  ScHUMER.  It  is  taking  Mr.  Ward  more  than  a  nanosecond  to 
say  that  it  is  not  a  nanosecond. 

All  right,  I  think  my  colleagues  can  understand  my  frustration 
here,  and  why  we  need  legislation,  and  why  we  ought  to  do  some- 
thing that,  I  think,  would  have,  at  least  last  year,  gotten  the  sup- 
port in  the  House  from  one  end  to  the  other.  That  is  because  it 
seems  to  be  a  fair  way  to  go. 

Mr.  Mazzoli.  Thank  you. 

Mr.  Ward.  Could  I  finish  answering  Mr.  Schumer's  earlier  ques- 
tion? 

Mr.  Mazzoli.  Go  ahead. 

Mr.  McCoLLUM.  I  yield  to  you  my  remaining  nanosecond. 

Mr.  Ward.  That  is,  I  was  talking  about  the  issues  that  have 
come  to  the  floor  that  we  think  need  to  be  reconsidered.  The  De- 
partment of  State  is  not  taking  a  negative  position  on  preinspection 
at  the  moment. 

As  Commissioner  Sale  mentioned,  there  is  an  interagency  work- 
ing group — the  border  security  working  group  in  the  White  House, 
that  is  working  this  issue.  There  are  decisions,  frankly,  being  made 
at  the  senior  levels  of  the  administration  as  to  what  the  adminis- 
tration's position  on  preinspections  is  going  to  be. 

So  I  cannot  come  up  here,  certainly,  and  espouse  the  administra- 
tion's position.  I  can  only  do  what  the  Secretary  of  State  has  di- 
rectly all  of  us  to  do,  and  that  is  to  come  up  and  answer  questions 
forthrightly. 

In  the  interest  of  filling  my  mandate  there,  I  would  add  just  one 
last  thing.  That  is,  there  was  a  joint  inspection — a  joint  audit  of  the 
preinspection  concept,  particularly  of  London,  conaucted  by  the  In- 
spector General  from  the  Department  of  Justice,  and  the  Inspector 
General  fi-om  the  Department  of  State. 

That  audit  has  been  completed.  The  draft  has  been  issued,  and 
is  being  worked  through  the  interagency  process.  My  only  comment 
is,  we  believe  that  that  process  should  be  completed  before  any 
final  decisions  are  made  on  preinspections. 

Mr.  Mazzoli.  The  gentleman's  time  has  expired.  Thank  you.  The 
Chair  recognizes  the  gentleman  from  California. 

Mr.  Gallegly.  Thank  you,  Mr.  Chairman. 

I  do  not  want  to  belabor  this  subject,  but  I  would  like  to  follow 
up  a  little  bit  where  Congressman  McCollum  left  off  as  it  relates 
to  the  numbers  in  the  pipeline. 

It  is  my  understanding,  just  for  the  record,  there  are  currently 
261,000  unsatisfied  cases  pending,  and  approximately  100,000  new 
ones  coming  in,  currently,  each  year? 

Ms.  Sale.  Last  year,  we  received  116,000,  sir. 

Mr.  Gallegly.  OK  That  is  plus  or  minus  a  100,000,  or  probably 
100,000  plus. 

Your  goal  is  80,000,  but  I  did  not  hear  the  exact  number  that  we 
satisfied  last  year,  that  we  actually  processed.  What  was  the  net 
number  of  the  80,000  goal? 


128 

Ms.  Sale.  Last  year  was  an  extraordinary  year,  sir,  with  all  due 
respect,  because  we  had  the  Guantanamo  operation. 

Mr.  Gallegly.  Is  that  good  or  bad? 

Ms.  Sale.  It  was  bad.  We  did  22,000  last  year,  not  counting  the 
interviews  in  Guantanamo. 

Mr.  Gallegly.  What  about  the  year  before? 

Ms.  Sale.  The  year  before,  the  asylum  officer  corps  did  not  exist 
but  for  about  a  couple  of  months.  So  we  began  with  a  backlog  of 
114,000  and  moved  about  2,000  of  those.  That  was  the  year  we 
hired  these  people  and  built  their  offices. 

Mr.  Gallegly.  So  if  we  say  that  the  goal  is  80,000,  and  in  the 
past  year  of  the  80,000  goal,  we  will  have  processed  22,000  of  the 
80,000? 

Ms.  Sale.  I  expect  that  this  year,  we  will  probably  move  about 
50,000. 

Mr.  Gallegly.  So  in  any  event,  being  optimistic,  the  goal  is  to 
accomplish  50  percent  or  about  60  percent  of  the  goal? 

[Ms.  Sale  nods  in  the  affirmative.] 

Mr.  Gallegly.  Now  this  issue  is,  it  sounds  like  this  thing  is  real- 
ly gaining  momentum,  kind  of  like  the  snowball  going  down  the 
side  of  the  mountain. 

On  the  issue  of  military  bases  closing  across  the  Nation,  it  does 
appear  that  detention  centers  have  some  benefit,  if  we  use  Los  An- 
geles as  an  example,  other  than  maybe  just  moving  the  problem 
from  one  place  to  another. 

Has  there  been  consideration  of  using  the  military  bases? 

Ms.  Sale.  There  is  at  the  Department  of  Justice  an  interagency 
detention  planning  program.  We  participate  with  the  Bureau  of 
Prisons  and  Marshals  in  that.  That  committee  at  large  has,  in  fact, 
been  very  careful  in  looking  at  the  base  closure  facilities  in  the  con- 
text of  detention.  That  is  more  particularly,  for  the  Bureau  of  Pris- 
ons, frankly,  than  it  is  for  INS,  although  it  is  an  option  that  we 
are  all  looking  at. 

That  does  not  mean  they  are  free,  because  you  still  have  to  have 
guards  and  food  and  laundry  services,  and  all  of  the  operating  ex- 
penses inherent  in  a  facility.  Getting  a  building  and  a  site  is  only 
the  beginning  of  what  is  involved  in  this.  That,  frankly,  is  a  piece 
of  business  that  we  very,  very  closely  need  to  look  at,  and  we  are 
not  prepared  to  accommodate. 

Mr.  Gallegly.  I  would  just  like  to  make  my  own  editorial  com- 
ment. The  cost  of  the  individuals  walking  on  our  streets  is  not  nec- 
essarily free  either.  I  do  not  really  mean  to  put  you  on  the  spot, 
but  as  the  Commissioner,  that  is  one  of  the  crosses  we  must  bear. 

Ms.  Sale.  Yes,  sir. 

Mr.  Gallegly.  Would  it  be  safe  to  say  that  maybe  there  has 
been  a  little  less  priority  placed  on  working  toward  more  accom- 
modations for  detention  centers  because  of  the  inability  to  process 
the  ones  that  walk  in,  in  a  timely  fashion?  Over  50  percent  of  those 
who  walk  through  those  tumstyles  out  into  the  U.S.  streets  are 
never  to  be  heard  from  again.  We  still  cannot  accommodate  the 
ones  that  we  do  hear  from. 

If  we  had  a  method  of  processing  all  of  them,  would  that  not,  in 
fact,  exacerbate  the  problem? 
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Ms.  Sale.  I  am  sincerely  trying  to  answer  your  question  directly, 
and  it  is  a  very  complicated  and  difficult  one.  I  think  that  detention 
is  a  piece  of  a  broaa  agenda  of  solutions  to  illegal  migration.  Prob- 
ably, the  more  real  deterrent  to  an  illegal  migration  is  deportation. 

The  reason  detention  is  important  from  our  prospective  is,  as  Mr. 
Mazzoli  said  at  the  very  beginning  of  this  morning's  discussion, 
once  a  person  is  released  along  with  the  general  public  in  the  Unit- 
ed States,  it  is  very,  verv  difficult  for  us  to  ever  catch  them  again, 
as  it  were,  in  order  to  force  this  process  to  occur.  I  think  sincere 
candidates  do,  in  fact,  come  back,  show  up,  go  through  a  rigorous 
process  and  get  adjudicated. 

It  is  the  many,  many  that  do  not  appear  to  be  sincere,  at  least, 
because  they  do  not  show  up,  that  we  would  attempt  to  detain. 
However,  that  is  a  resource  issue  that  is  enormous,  and  it  needs 
to  be  counterbalanced  in  the  context  of  what  we  are  spending  to 
detain  criminals  in  this  country,  some  of  whom  are  aliens,  and 
some  of  whom  are  not. 

It  is  a  very,  very  broad  Federal  budget  question  that  you  are  ask- 
ing, in  addition.  Our  personal  preference  might  be  to  detain  every- 
one so  that  we  could  do  our  immigration  job.  However,  there  is  a 
bigger  agenda  here  than  just  the  immigration  officer  wanting  to 
spend  all  the  Federal  Grovernment's  money  on  detaining  illegal 
aliens  so  that  they  can  process  them.  I  mean,  I  think  that  is  the 
reality  we  are  dealing  with. 

Mr.  Mazzoli.  The  gentleman's  time  has  expired. 

Mr.  Gallegly.  Thank  you,  Mr.  Chairman. 

Mr.  Mazzoll  Thank  you.  The  Chair  recognizes  the  gentleman 
from  Illinois. 

Mr.  Sangmeister.  I  just  have  a  few  questions,  in  light  of  moving 
things  along,  as  you  have  a  lot  of  witnesses  here,  Mr.  Chairman. 

The  matter  of  detention  is  not  just  a  problem  for  the  Immigration 
Service.  I  mean,  our  county  jails  are  overflowing,  as  are  our  State 
prisons,  and  our  Federal  prisons.  In  Illinois,  and  I  know  in  other 
States — and  I  certainly  am  not  an  expert  on  it.  I  wish  I  had  looked 
more  deeply  into  this.  The  thought  occurred  to  me  now  that  a  lot 
of  them  have  been  using,  as  I  understand  it,  rather  successfully, 
monitoring  devices. 

This  is  where,  a  person  has  a  device  put  on  them  when  they 
leave,  and  they  are  put  out  into  the  community.  I  do  not  know  how 
all  those  devices  work.  I  do  not  have  all  the  answers  that  way.  Has 
anyone  in  the  Service  ever  thought  about  monitoring  devices? 

Ms.  Sale.  There  have  been  proposals  made  to  me  in  the  time 
that  I  have  been  Acting  Commissioner,  sir,  about  parole-like  alter- 
natives, including  monitoring  devices,  including  checking  up  on 
people  on  a  regular  basis  once  they  are  released.  It  would  mean  a 
very  vast  shift  in  resources  in  INS.  Again,  I  am  not  the  expert  on 

this. 

Mr.  Mazzoll  Excuse  me.  That  is  not  so  much  a  shift  within,  but 

a  shift  to  INS. 

Ms.  Sale.  Yes. 

Mr.  Mazzoll  I  think  that  is  what  we  are  really  looking  for.  I 
think  that  maybe  is  what  Mr.  Gallegly  was  saying  is  part  of  it. 
That  is,  if  for  example,  all  these  people  showed  up  there  would  be 
such  a  clamor  for  getting  more  people,  more  officers,  more  space, 
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that  I  think  you  would  probably  have  Congress  quickly  doing  it, 
and  the  administration  quickly  making  those  recommendations. 

So  in  a  way,  any  of  these  things  we  do  means  a  shift  to  INS  of 
additional  resources. 

Ms.  Sale.  Thank  you,  Mr.  Mazzoli.  I  think  it  is  important  for  me 
to  at  least  establish  for  the  record  that  this  administration,  in  our 
1994  appropriation,  which  will  be  reviewed  by  the  Appropriations 
Committees  in  the  coming  months,  did  in  fact  put  an  extra  empha- 
sis in  detention  for  INS.  We  are  coming  forward  with  not  insignifi- 
cant increases,  both  to  finalize  pending  detention  build-outs  along 
the  southern  border,  frankly,  but  more  importantly  to  staff  existing 
space  so  that  we  can  fully  utilize  facilities  that  are  available. 

I  do  not  know  if  I  have  answered  your  question,  sir.  I  apologize 
if  I  have  not. 

Mr.  Sangmeister.  No,  that  is  quite  all  right.  As  I  understand 
what  you  said,  there  have  been  proposals  made  to  you  or  the 
thought  has  been  given  to  you,  that  these  devices  may  be  able  to 
work.  Is  that  what  you  are  saying? 

Ms.  Sale.  Yes.  I  am,  fi-ankly,  less  informed  than  I  would  prefer. 
The  concern  here  is  that  we  are  presented  with  parole-like  propos- 
als for  a  community  that  is  different  than  the  criminal  community 
where  those  proposals  work.  This  is  where,  in  fact,  somebody  is 
eager  to  get  cleared,  and  maybe  more  willing  to  participate  with  an 
agency  that  was  handling  them,  than  people,  in  the  proto-typical 
case  here — and  this  is  an  exaggeration — who  really  do  not  ever 
want  to  see  us  again. 

There  would,  I  think,  be  some  very  sensitive  issues  about  elec- 
tronic devices,  such  as  the  wrist  bands  and  things  of  that  nature 
that  are  being  used  at  a  local  level  to  detain  people  in  their  homes 
or  at  least  monitor  their  traffic.  We  would  have  to  think  those 
through  very,  very  carefully  before  we  presented  them  as  options. 
We  are  not  there  yet,  but  it  is  something  to  consider. 

Mr.  Sangmeister.  Oh,  it  is  just  under  consideration? 

Mr.  Mazzoll  Thank  you.  The  Chair  recognizes  the  gentleman 
from  California. 

Mr.  Becerra.  Let  me  for  a  second  turn  to  a  question  that  is 
slightly  related  to  what  we  are  discussing  right  now.  In  the  "60 
Minutes"  piece,  Mr.  Slattery  mentioned  that  because  the  New  York 
detention  facility  was  full,  that  he  had  no  choice  but  to  let  some 
of  these  asylum  claimants  go  out  into  the  streets  of  New  York. 

In  Florida,  the  Haitian  asylum-seekers,  who  were  confronted 
with  the  same  situation,  with  full  detention  facilities,  were  not  al- 
lowed to  go  into  the  streets,  but  were  instead  shipped  to  detention 
centers  in  Texas  and  Louisiana.  Can  you  explain  the  difference  be- 
tween the  New  York  asylum-seekers  and  the  Florida  asylum-seek- 
ers? 

Ms.  Sale.  In  the  Florida  asylum-seekers,  we  were  at  that  time- 


and  I  am  talking  now  November,  December  of  last  year — dealing 
with  an  imminent  migration,  and  a  very,  very  large  input  of  people. 
We  were  frankly  very  concerned  that  we  send  a  very  specific  mes- 
sage of  a  deterrent  nature.  Those  people  have  all  gone  through  the 
process,  and  many,  many  have,  in  fact,  been  released  if  they  have 
a  credible  claim. 


131 

It  is  not,  however,  exclusively  true  that  people  in  New  York  are 
all  released.  We  are  moving  people  from  New  York  facilities  to 
Denver,  as  an  example.  We  have  an  obligation  to  use  the  resources 
that  are  available  to  INS  across  the  country. 

Those  resources  are  both  housing  money  per  diem  for  detention 
space,  as  well  as  transportation  resources.  Moving  someone  from 
New  York  to  Denver  is  a  far  more  complex  scenario  than  moving 
from  someone  Miami  to  northern  Florida,  for  example,  where  we 
had  State  and  local  facilities  that  we  were  able  to  acquire  space  in. 

Mr.  Becerra.  It  seems  that  we  continue  to  return  to  the  whole 
question  of  detaining  people  as  a  deterrent.  You  mentioned  that 
that  was  a  deterrent  in  the  case  of  the  Florida  asylum-seekers,  and 
to  make  sure  that  you  do  not  have  mass  immigration  into  the  coun- 
try. 

Why  does  it  seem  to  me  that  I  do  not  hear  enough  from  the  INS 
saying  that  detention  and  increasing  the  detention  facility  capacity 
is  a  priority,  given  that  it  is  clearly  used  as  a  deterrent  in  many 
cases,  and,  in  fact,  has  been  shown  to  work  as  a  deterrent  in  the 
case  of  Los  Angeles? 

Ms.  Sale.  I  guess  that  I  can  not  necessarily  agree  that  we  are 
not  arguing  for  increased  detention. 

Mr.  Becerra.  Is  an  increased  amount  being  requested? 

Ms.  Sale.  Yes,  sir. 

Mr.  Becerra.  How  much  is  that?  What  is  it  currently,  and  what 
is  the  requested  increase? 

[Additional  information  submitted  by  Ms.  Sale  follows:] 

The  1994  budget  request  for  the  Detention  and  Deportation  program,  including 
fee  accounts,  is  1,888  positions,  1,760  FTE,  and  $222,344,000.  The  1994  request  is 
265  positions,  137  FTE,  and  $22,061,000  above  the  1993  budget  request  for  the  De- 
tention and  Deportation  program. 

For  alien  travel,  detention  and  welfare,  the  increased  funds  for  FY  1994  are 
$2,253,000.  This  figure  is  on  top  of  a  base  of  $62,048,000  which  is  planned  to  be 
spent  in  FY  1993. 

Ms.  Sale.  Fifteen  to  twenty  million  dollars.  The  1994  budget  re- 
quests an  increase  in  $16  million  in  detention  in  appropriated 
funds. 

Mr.  Schumer.  What  did  it  go  from — from  what  to  what? 

Ms.  Sale.  Hang  on  a  minute. 

Mr.  Mazzoli.  We  will  get  that  for  the  record. 

[Additional  information  submitted  by  Ms.  Sale  follows:] 

There  is  also  approximately  $14,000,000  for  alien  travel,  detention  and  welfare  in 
the  Inspections  User  Fee  Account  in  FY  1993.  An  additional  $1,081,000  is  being  re- 
quested in  FY  1994,  bringing  the  total  in  FY  1994  to  $15,081,000. 

Ms.  Sale.  We  would  like  to  provide  it  for  the  record.  It  is  on  the 
order  of,  and  I  am  going  to  say  these  off  the  top  of  my  head  and 
correct  them  later  if  I  need  to,  sir,  from  $60  million  to  $55  or  $70 
million.  So  it  is  not  an  incidental  increase. 

It  is  principally  those  appropriated  funds  are  principally  to  com- 
port with  expansions  in  facilities  on  the  southern  border.  Those  fa- 
cilities will  be  available  for  all  our  cases  on  an  as-needed  basis. 

We  also  have  $30  million  in  the  user  fee,  which  are  then  for  ex- 
clusion cases,  which  are  being  requested  this  year  for  detention. 
That  is  an  increase  as  well. 
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Mr.  Becerra.  Are  those  $30  million  in  funds  being  used  for 
something  currently? 

Ms.  Sale.  That  is  the  current  national  budget  out  of  the  user  fee 
accounts  for  exclusion  cases.  We  have  two  kinds  of  money  for  two 
kinds  of  detention.  User  fee  money  is  the  money  that  comes  in  out 
of  the  inspections  fund,  and  that  we  use  exclusively  to  detain  peo- 
ple who  have  arrived  fraudulently  under  the  terms  of  that  act. 
That  is  principally,  out  of  airports. 

The  appropriated  funds  are  used  for  essentially  all  other  deten- 
tion, and  the  biggest  hit  on  that  money  is  criminal  detention,  as 
we  meet  our  obligation  under  the  criminal  justice  requirements  to 
detain  people,  subject  to  deportation  hearings. 

Mr.  Becerra.  Thank  you. 

Mr.  Mazzoli.  I  thank  the  gentleman.  Could  I  ask  one  quick  ques- 
tion. How  much  of  this  money  or  any  is  paid  by  the  airlines  under 
the  fines  that  they  pay? 

Ms.  Sale.  The  $38  million  that  I  alluded  to  as  user  fee,  sir,  is 
part  of  the  $5  per  capita  tax  or  our  share  of  the  $12  per  capita  tax 
for  international  travelers. 

The  fines  money  is  not  currently  being  used  necessarily  for  de- 
tention. Oh,  is  there  seven?  OK,  then,  I  stand  corrected.  Seven  of 
the  fines  money  that  we  have  collected  is  also  being  applied  to  de- 
tention. 

Mr.  Mazzoll  The  airlines  pay  this  $3,000  fee  in  a  per  diem  for 
people  who  have  to  be  shifted  over  into  detention,  because  they  ar- 
rive without  documents.  Is  that  correct?  I  am  curious  as  to  what 
point  are  these  fines  triggered. 

Ms.  Sale.  Fines  are  triggered  on  a  finding  by  an  immigration  in- 
spector that  passengers  have  arrived  without  documents. 

Mr.  Mazzoll  Thank  you.  I  recognize  the  gentleman  from  New 
York. 

Ms.  Sale.  That  is  without  proper  documents,  I  should  say. 

Mr.  Nadler.  Thank  you,  Mr.  Chairman. 

I  want  to  focus  on  what  I  was  focusing  on  in  my  series  of  ques- 
tions before.  Namely,  the  proposal  for  summary  exclusion  of  people 
without  documents  or  with  improper  documents.  I  read  you  one 
case,  and  you  said  well  that  was  before  a  new  system  of  more 
trained  personnel  was  put  into  place. 

This  comes  from  a  list  of  four  cases  supplied  by  the  Lutheran 
Church,  which  states  that,  "The  notable  aspects  of  these  case  stud- 
ies is  that  they  all  represent  the  types  of  cases  that  would  be  af- 
fected if  summary  exclusion  were  enacted.  Three  out  of  the  four  fi- 
nally got  asylum  over  opposition  by  the  INS. 

"All  traveled  without  documents  or  with  false  documents,  a  very 
common  occurrence  with  asylum-seekers.  Despite  the  strong  cases 
for  asylum,  in  three  out  of  four  the  INS  was  overruled,  and  all 
were  inappropriately  detained  while  other  cases  obviously  went 
free." 

You  had  stated  that  the  first  one  was  before  modem  times.  It 
was  2  years  old.  So  I  have  a  case  from  1993  and  one  from  October 
1992.  I  will  just  summarize  them. 

In  1992,  Mr.  "L,"  a  national  of  Nigeria,  attempted  to  enter  the 
United  States  on  a  fraudulent  Nigerian  passport.  He  was  detained 
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at  JFK  He  was  put  into  exclusion  proceedings,  and  sent  to  the 
Springfield  Detention  Facility. 

He  was  denied  parole  into  the  United  States.  He  wrote  to  Am- 
nesty International  and  requested  assistance.  He  selected  counsel 
from  a  list  provided,  and  was  granted  political  asylum  in  March  of 
this  year. 

His  father  was  an  ex-general  in  Nigerian  Army,  a  leader  of  a 
Christian  Caitiff  Tribe,  and  a  critic  of  the  Muslim  government.  He 
was  arrested  with  other  prominent  Christians  after  a  series  of  reli- 
gious rights  between  Moslems  and  Christians. 

He  was  held  on  charges  of  murder  and  supplying  arms  to  the 
Christians.  These  are  charges  which  Amnesty  International  be- 
lieves were  false.  Mr.  "L"  protested  his  father's  arrest,  together 
with  others  whose  fathers  were  detained.  The  authorities  arrested 
Mr.  "L,"  confiscated  his  passport  and  severely  tortured  him. 

Then,  after  spending  3  months  in  prison  under  no  official  charge, 
he  escaped  with  the  help  of  a  priest,  who  had  been  a  regular  visitor 
to  the  jail.  The  priest  told  him  that  his  brothers  had  oeen  killed. 
He  later  found  out  that  his  father  had  been  convicted  of  murder 
and  sentenced  to  hang. 

Mr.  "L"  hid  until  his  false  documents  were  in  order,  and  his  trip 
to  the  United  States  was  arranged.  He  was  taken  into  custody  im- 
mediately upon  his  arrival  at  JFK  Airport. 

He  was  in  the  detention  center  when  the  "60  Minutes"  camera 
crew  showed  up  to  film  for  March's  segment.  He  hid  himself  from 
the  cameras  out  of  fear. 

As  he  granted  asylum,  the  immigration  judge  called  Mr.  "L"  the 
most  credible  witness  he  had  ever  had  before  him,  according  to  his 
attorney.  Yet  Mr.  "L"  had  previously  been  denied  parole,  as  the 
INS  found  him  a  threat  to  abscond. 

Now,  I  could  read  another  case,  which  is  equally  as  compelling. 
It  was  someone  from  Haiti.  He  was  under  threat  of  persecution,  be- 
cause he  refused  an  order.  He  was  a  soldier  who  refused  an  order 
to  execute  a  bound  prisoner. 

The  immigration  judge  stated  that  he  faced  prosecution,  presum- 
ably for  disobeying  orders  to  kill  the  prisoner,  and  not  persecution. 
Therefore,  he  d.id  not  qualify  as  a  refugee.  This  was  remanded  upon 
appeal. 

The  system  currently  in  place  helped  these  refugees — barely.  I 
wonder  if  a  cursory  review  of  even  these  compelling  cases,  because 
they  did  not  have  documents,  might  have  resulted  in  their  exclu- 
sion and  their  persecution. 

Could  you  comment,  please?  These  are  current  and  in  late  1992, 

[Additional  information  submitted  by  Ms.  Sale  follows:] 

A  system  which  provides  for  summary  exclusion  of  aHens  must  be  predicated  upon 
a  cadre  of  highly-trained  officers  who  perform  the  interview  and  screening  function. 
They  must  have  country  conditions  materials  at  their  disposal  when  making  deci- 
sions on  the  possibility  of  persecution  occurring  in  a  given  country.  A  quality  assur- 
ance operation  must  also  be  in  effect  to  review  a  sample  of  decisions  made  by  this 
officer  corps.  These  procedures  would  provide  the  safeguards  to  ensure  that  a  refu- 
gee would  not  be  returned  to  a  country  where  he  or  she  would  be  persecuted. 

Ms.  Sale.  Is  it  Mr.  Needier? 
Mr.  Nadler.  It  is  Nadler. 

Ms.  Sale.  Nadler.  I  was  not  sure  if  I  was  mispronouncing  your 
name,  sir.  Thank  you. 
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Mr.  Nadler,  I  would  like  to  ask  two  things,  if  I  may,  please.  I 
would  like  to  see  the  cases  and  get  the  staff  to  look  at  them  so  that 
we  can  review  them  and  respond  to  you  for  the  record  in  a  way 
that  I  am  incapable  of  doing  without  having  the  paper  in  front  of 
me. 

Secondarily,  however,  I  think,  as  a  generic  matter,  I  would  like 
to  make  sure  that  the  committee  understands  the  distinction  be- 
tween the  cases  before  our  asylum  officer  corps,  and  the  case  that 
is  an  exclusion  proceeding,  and  being  heard  by  an  immigration 
judge  for  the  first  time. 

Many  of  these  exclusion  cases  are  brought  before  a  judge  for  ex- 
clusion purposes.  At  the  point  of  the  exclusion  hearing,  the  can- 
didate has  an  opportunity  to  apply  for  asylum.  That  candidate  for 
asylum  does  not  come  to  Immigration  for  his  review.  He  rather 
goes  before  that  judge  and  stays  before  that  judge  for  that  asylum 
adjudication. 

Absent  our  having  gone  through  this  credible  fear  interview 
while  the  candidate  was  in  detention,  we  would  not  necessarily 
ever  have  done  anything,  other  than  said  this  person  is  subject  to 
exclusion  proceedings.  Under  the  proposals  that  are  before  Con- 
gress and  your  committee  today,  that  candidate  would  have  re- 
ceived that  credible  review  at  the  airport  and  perhaps  never  have 
gone  into  detention  under  my  reading  of  the  facts  as  you  read 
them. 

That  process  is  not  happening  today.  We  simply  say  you  do  not 
have  documents,  we  have  a  place  to  house  you,  we  are  going  to 
house  you  until  the  judge  gets  to  you.  Consequently,  we  are  dealing 
with  a  system  that  is  bimodal. 

Mr.  Nadler.  My  real  problem  is  the  following.  My  reading  of 
these  cases  is  that  they  were  cases  in  effect,  in  which,  despite  the 
compelling  situations  or  seemingly  compelling  situations,  the  INS 
said  no  to  asylum  and  was  overruled  by  a  judge  or  an  appeal.  My 
question  is,  under  the  bill  that  says  that  you  would  have  a  sum- 
mary proceeding  if  you  did  not  have  documents,  that  person  would 
never  get  to  a  judge? 

Ms.  Sale.  Not  having  the  paper  before  me,  I  cannot  assert  this 
for  a  fact.  However,  if  I  heard  your  reading  of  it  correctly,  those 
cases  were  not  heard  by  INS  for  asylum  purposes.  They  went  di- 
rectly to  the  judge.  Having  gone  directly  to  the  judge,  the  person 
was  held. 

Mr.  Mazzoll  Ms.  Sale,  you  might  want  to  explain,  for  the  record, 
that  the  immigration  judges  are  separate  and  apart  from  the  Immi- 
gration Service. 

Ms.  Sale.  Thank  you,  yes. 

Mr.  Mazzoll  So  the  immigration  judges  may  very  well  have 
done  something  here  that  we  would  not  agree  with.  However,  they 
are  not  the  trained  asylum  officers  that  you  have  under  your  juris- 
diction at  the  Immigration  Service.  They  are,  since  1991,  specifi- 
cally trained  to  ferret  out  exactly  the  kind  of  detail  Mr.  Nadler  has 
brought  up  and  that  the  Lutheran  agencies  have  brought  up. 

Therefore,  one  of  the  things  done  by  all  of  these  bills  before  us 
today,  by  the  gentleman  from  New  York,  the  gentleman  from  Flor- 
ida, and  my  own,  is  that  it  will  harmonize  the  process,  and  get  rea- 
sonable standards  of  proof  That  is  so  that  you  have  one  standard. 
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and  it  is  done  by  the  same  people  who  are  trained  to  do  it.  I  think 
that  is  the  whole  idea  here. 

Ms.  Sale.  However,  I  would  appreciate  an  opportunity  to  re- 
spond to  you,  for  the  record,  on  those  cases  with  them  in  hand. 

Mr.  Nadler.  I  will  be  glad  to  send  this  to  you. 

Ms.  Sale.  Thank  you,  sir. 

Mr.  Mazzoll  The  gentleman  from  New  York,  Mr.  Schumer,  had 
one  final  question.  We  appreciate  your  patience.  However,  the  gen- 
tleman is  a  sponsor  of  major  legislation,  so  we  want  to  let  him  to 
go  forward. 

Mr.  Schumer.  My  question  is  simply  this.  If  somebody  flies  from 
a  country  where  there  might  be  the  possibility  of  persecution,  goes 
to  London  and  then  comes  here,  what  is  the  basis  that,  because 
they  flew  from  London  and  because  of  the  European  Community 
rules  that,  for  instance,  says  that  the  first  country  they  land  in  the 
European  Community  is  the  one  that  adjudicates  the  rights — what 
is  the  basis  for  them  to  make  an  asylum  claim  here? 

That  is,  we  do  not  have  any  record  of  the  British  Government, 
say,  persecuting  Muslims  or  Hindus  or  something  that  might  have 
happened  in  India  or  in  Pakistan.  I  am  just  picking  an  example. 

Ms.  Sale.  The  asylum  adjudication  is  based  on  the  instant  case 
and  the  country  conditions  at  the  time  that  the  case  is  adjudicated. 
Therefore,  what  country  you  transited  does  not  really  have  a  bear- 
ing. It  is  possible  in  some  instances  if  the  person  transited  via  Lon- 
don, for  this  purpose  not  even  to  have  been  inspected  in  London, 
by  London  customs  or  immigration  inspectors. 

Mr.  Schumer.  Let's  exclude  that  case  for  the  moment.  What 
about  the  others  where  they  were  in  London  for  a  period  of  time? 

Ms.  Sale.  For  3  or  4  or  5  years  and  then  they  moved  to  the  Unit- 
ed States. 

Mr.  Schumer.  Or  2  days. 

Ms.  Sale.  Or  2  days. 

Mr.  Schumer.  Why  should,  by  any  stretch  of  anyone's  imagina- 
tion, those  people  be  considered  persons  in  asylum  here? 

Ms.  Sale.  Well,  the  current  law  at  this  point  as  drafted,  says 
they  are.  I  am  sure  you  are  aware  that  Canada,  in  particular,  for 
instance,  is  in  bilateral  negotiations  with  us. 

Mr.  Schumer.  I  am  asking  just  for  your  judgment.  I  mean,  I 
have  never  been  persuaded  that  a  person  who  flies  from  London  to 
here  after  having  the  freedom  to  be  on  the  British  streets  for  any 
period  of  time,  is  then  a  person  in  asylum  here.  The  asylum  process 
should  be  narrowing.  The  refugee  process  maybe  should  be  expand- 
ing. However,  I  just  do  not  get  it,  and  no  one  has  explained  it  to 
me. 

Ms.  Sale.  Well,  sir,  my  judgment  today  is  limited  by  what  the 
law  requires.  The  law  requires  that  you  consider  them  as  can- 
didates for  asylum. 

Mr.  McCoLLUM.  Would  the  gentleman  yield  on  that,  because  that 
is  a  part  of  my  bill.  That  actually  is  a  technical  part  of  the  bill. 

Mr.  Schumer.  I  understand. 

Mr.  McCoLLUM.  It  is  actually  a  technical  part  of  the  bill  that 
says  we  are  going  to  return  that  person  to  London  in  that  case,  and 
let  them  make  that  decision. 
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Mr.  ScHUMER.  I  understand  that.  I  mean,  as  somebody  concerned 
with  the  cases  that  Mr.  Nadler  brought  up,  but  trying  to  find  some 
limits  here,  this  seems  a  logical  place. 

Mr.  Mazzoli.  I  think  the  gentleman  has  brought  up,  as  usual,  a 
very  important  point.  It  is  really  awkward.  It  puts  strain  on  the 
system  and  it  defeats  the  system  for  the  good  people— the  ones  who 
really  are  seeking  asylum. 

Again  to  get  back  to  what  the  gentleman  from  California  said 
earlier  today.  At  a  time  when  there  appears  to  be  an  anti-immi- 
grant sentiment,  bom  of  a  series  of  dark  sides  that  we  all  might 
have  or  a  series  of  television  episodes  like  "60  Minutes,"  we  have 
to  be  sure  that  we  grant  it  for  the  right  people,  but  deny  it  to  those 
who  are  manipulating  it. 

Mr.      ScHUMER.     That     question     underlies     the     basis     for 
preinspection. 
Ms.  Sale.  Yes,  sir,  it  does. 

Mr.  ScHUMER.  That  is  why  preinspection,  I  think,  is  a  sound 
idea— I  mean,  I  have  not  heard  a  single  good  argument  against  it 
other  than  the  diplomatic  ones,  which  as  I  have  made  clear,  does 
not  seem  to  me  to  be  a  good  argument. 

Ms.  Sale.  We  only  Friday,  as  Mr.  Ward  suggested,  received  a 
joint  IG  report,  and  it  is  under  review.  We  have  an  obligation  from 

a  fiduciary  standpoint,  if  none  other,  to  make  sure  that 

Mr.  SCHUMER.  Fiduciary?  Well,  you  are  not  from  New  York,  evi- 
dently. Have  you  ever  been  to  the  Catskills? 

Mr.  Mazzoll  The  gentleman  is  on  the  Banking  Committee,  as 
well.  Anytime  they  get  fiduciaries,  you  are  talking  about  Federal 
reserves.  He  then  puts  on  his  other  hat. 
Ms.  Sale.  Thank  you  for  your  indulgence. 

We  are  reviewing  that  set  of  reports.  I  have  questions  about  the 
modeHng  assumptions  and  the  like,  but  I  think  we  owe  it  to  our- 
selves and  to  the  public  to  be  sure  on  that. 
Mr.  ScHUMER.  Thank  you. 

Mr.  Mazzoll  That  was  very  well  done.  I  want  to  thank  you  very 
much.  I  think  it  has  been  an  excellent  panel.  You  have  gotten  some 
very  interesting  information  on  the  record.  We  want  to  thank  you 
very  much. 

Mr.  Gallegly.  Mr.  Chairman,  could  I  just  make  one  request  of 
Ms.  Sale  before  we  recess  or  move  onto  the  next  panel? 

Would  it  be  possible  for  you  to  get  this  subcommittee  hard-copy 
data  on  the  numbers  that  we  talked  about  earlier— the  260,000  in 
the  pipe  line,  and  how  many  we  have  actually  processed  in  the  last 
couple  of  years,  and  what  the  continuing  backlog  is? 
Ms.  Sale.  Absolutely.  I  can  provide  that  for  you. 
We  will  put  those  in  a  table  on  Friday  for  the  record,  sir. 
[Additional  information  submitted  by  Ms.  Sale  follows:] 
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The  following  table  delineates  asylum 
applications  filed,  completed,  and  pending  for 
fiscal  years  1988-1993. 

ASYLUM  CASES  PENDING,  RECEIVED  AND  COMPLETED 
FISCAL  VEAR  1988-93 


Fiscal 

Cases  Pending 

Asylum  Cases 

Asylum  Cases 

Y«ar 

Beainnina 

fY 

Fil^d  with  INS 

Completed 

1988 

80,730 

60,736 

68,357 

1989 

73,109 

101,679 

102,795 

1990 

71,993 

73,637 

48,342 

1991 

97,288 

60,600* 

16,400* 

1992 

134,999 

103,447 

22,674 

1993 

215,772 

105,000** 

40,000** 

*   Data  for  FY  1991  are  estimates. 
the  near  future. 


Complete  data  will  be  available  in 


*♦  Data  for  FY  1993  are  projections  based  on  data  through  March.  As  of 
March  31,  there  were  261,725  asylum  applications  pending  with  the  INS. 

NOTE:  During  FY  1992  (October  -  May),  the  Asylum  Officer  Corps  was 
diverted  to  Guantanamo  Bay,  Cuba  to  pre-screen  Haitians  interdicted  by 
the  U.S.  Coast  Guard. 
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Mr.  Gallegly.  Thank  you  very  much. 

Mr.  McCoLLUM.  May  we  have  permission  to  submit  questions? 

Mr.  Mazzoli.  Certamly.  I  was  going  to  mention  that.  In  the  un- 
likely event  that  there  are  questions  that  still  have  to  be  asked  of 
you,  we  would  ask  that. 

I  guess  the  chairman  reserves  the  last  word.  When  the  gen- 
tleman from  New  York  said  that  he  wished  the  record  could  show 
the  look  on  the  face  of  the  Commissioner,  let  the  record  show  that 
the  look  was  inscrutable. 

[Laughter.] 

Ms.  Sale.  Thank  you. 

Mr.  Mazzoli.  We  thank  you  all  very  much.  I  will  now  call  our 
next  panel.  Mr.  Gene  McNary,  we  welcome  you  again,  as  the 
former  Commissioner  of  the  Immigration  and  Naturalization  Serv- 
ice; Mr.  Robert  Rubin,  the  assistant  director  of  the  Lawyers'  Com- 
mittee for  Civil  Rights  of  the  San  Francisco  Bay  Area;  Prof.  Kath- 
erine  Vaughns  of  the  School  of  Law,  University  of  Maryland;  Mr. 
Rick  Norton,  the  managing  director,  facilitation.  Air  Transport  As- 
sociation; Mr.  Vincent  Bonaventura,  general  manager  of  Newark 
International  Airport,  Airport  Operators  Council  International. 

Again,  we  welcome  this  new  panel,  and  all  your  statements  will 
be  made  a  part  of  the  record.  We  now  welcome  Mr.  McNary,  former 
Commissioner  of  the  Immigration  and  Naturalization  Service,  and 
a  veteran  of  this  place  and  this  subject.  We  welcome  you,  Gene. 
You  may  proceed. 

STATEMENT  OF  GENE  McNARY,  FORMER  COMMISSIONER, 
IMMIGRATION  AND  NATURALIZATION  SERVICE 

Mr.  McNary.  Well,  thank  you,  Mr.  Chairman.  It  is  nice  to  be  in- 
vited. 

Mr.  Mazzoll  It  is  nice  to  see  you  back. 

Mr.  McNary.  I  have  appreciated  the  courtesy  that  I  was  always 
extended  when  I  testified  on  some  very  complex  issues  over  the 
past  3V2  years.  I  can  answer  some  of  the  questions  or  at  least  I 
have  answers  to  some  of  your  questions  that  were  raised  to  the  last 
panel. 

Mr.  Mazzoll  Interestingly  enough,  to  the  extent  that  you  all 
would  feel  comfortable  of  varying  from  your  testimony — because 
you  have  had  the  opportunity  of  listening  to  the  first  panel  and 
they  crystalHzed  some  of  the  issues,  and  they  show  us  some  of  the 
problem  areas.  So  that  would  really  actually  help  us  quite  a  bit  if 
you  feel  you  could  divert  from  your  prepared  statements. 

Mr.  McNary.  Let  me  speak,  though,  to  the  three  bills  that  are 
before  you.  I  applaud  you  for  your  effort.  As  I  have  said  in  my 
statement,  I  believe  that  these  bills  can  be  combined  into  a  very 
workable,  forward-thinking  asylum  solution. 

I  should  add  that  the  United  States  does  not  face  this  question 
alone.  I  mean,  Europe  is  beleaguered  with  asylum  problems.  They 
really  have  less  of  an  excuse  than  we  do,  because  we  bring  in  a  mil- 
lion people  a  year,  legally.  Most  European  countries  do  not  have 
any  legal  immigration,  so  asylum  is  the  only  thing  that  they  deal 
with.  They  have  ethnic  purity  over  there. 

Let  me  go  into  some  of  the  history,  and  I  will  do  it  quickly.  Dur- 
ing the  1980's  after  the  Asylum  Refugee  Act  was  passed,  it  was 
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pretty  clear — and  I  inherited  this  when  I  became  Commissioner — 
that  the  new  workload  was  too  much  for  existing  asylum  examin- 
ers. 

There  was  a  specialty  there,  and  human  right's  organizations 
were  quick  to  demand  better  trained  examiners,  separate  consider- 
ation of  asylum  applications,  and  the  removal  of  the  asylum  pro- 
gram from  the  oversight  of  district  directors,  some  of  whom  were 
viewed  as  being  overly  enforcement  oriented. 

Lawsuits  were  filed  challenging  INS  adjudications.  You  are  fa- 
mihar  with  those.  They  are  still  being  litigated  with  tremendous 
amounts  of  money  involved.  I  think  that  substantial  progress  was 
made  during  my  3  years  in  trying  to  wind  those  up  and  bring  about 
a  resolution. 

The  system  was  one,  however,  that  led  to  abuse.  It  was  pretty 
easy  for  someone  to  come  in,  claim  asylum,  and  eventually  get  a 
work  permit.  Once  the  work  permit  was  obtained,  the  purpose  for 
coming  in  illegally  had  been  achieved.  They  submerged  themselves 
in  the  subculture. 

I  would  submit  that  we  have  milHons  today  living  in  a 
subculture,  in  inhumane  conditions,  where  they  really  are  denied 
the  protections  of  the  laws.  They  cannot  call  the  police.  They  are 
victims  on  an  ongoing  basis. 

It  became  particularly  acute  with  the  passage  of  IRCA,  the  Immi- 
gration Reform  Control  Act,  on  which  I  know  you  were  the  leading 
statesman.  However,  that  particular  situation  requiring  a  person  to 
have  documentation  before  they  could  be  employed,  meant  that  it 
was  virtually  impossible  for  some  of  these  people  to  gain  employ- 
ment. The  employer  now  was  subject  to  sanctions  and  asylum,  even 
more  so,  and  it  became  the  artifice  for  getting  automatic  work  au- 
thorization. 

It  was  apparent  in  1989  when  I  was  preparing  for  the  Senate 
confirmation  hearings  that  the  problem  could  be  solved  in  part 
through  the  institution  of  an  independent,  specially  trained  corps 
of  asylum  officers  with  resources  available  to  provide  knowledge  of 
current  country  conditions. 

The  State  Department  reports  have  been — and  I  am  giving  my 
opinion  here — properly  criticized  as  routine  rubberstamp  accounts. 
It  was  also  clear  that  the  widespread  abuse  of  our  country's  legal 
system  had  to  be  brought  under  control.  The  obvious  solution  was 
provide  for  an  immediate  hearing,  decision,  and  grant  of  asylum  or 
return  to  the  country  of  origin,  if  appropriate. 

At  the  outset,  I  was  committed  to  push  for  promulgation  of  asy- 
lum regulations  upon  my  appointment  as  Commissioner.  The  origi- 
nal regulations  were  drafted  by  the  Justice  Department,  and  they 
adopted  a  twofold  approach,  which  included  not  only  asylum  adju- 
dicators, but  also  streamlined  the  procedures  for  a  speedy  deter- 
mination of  asylum  claims. 

Unfortunately,  the  accelerated  resolution  procedures  that  you  are 
addressing  today  were  deleted  at  the  instance  of  the  asylum  advo- 
cates based  upon  their  assurance  that  once  the  independent  corps 
of  trained  adjudicators  was  in  place,  the  need  for  long  delays  in 
four  levels  of  appeal  would  be  eliminated,  and  then  we  could  ad- 
dress a  speedy  procedure,  which  would  eliminate  these  abuses. 
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INS  has  complied  with  its  commitment  to  establish  a  quality  and 
fair  adjudication  process.  The  corps  of  adjudicators  reports  to  the 
Deputy  Commissioner  of  INS.  It  is  separate  from  the  districts  and 
other  INS  examiners.  One  hundred  and  sixty  adjudicators  have  re- 
ceived extensive  training. 

They  have  been  put  to  the  test  at  eight  different  locations  in  the 
United  States,  plus  the  Haitian  adjudications  in  Guantanamo.  The 
corps,  as  you  have  already  heard,  has  received  many  accolades  and 
been  recognized  by  United  Nation's  High  Commissioner  for  Refu- 
gees, as  a  model  to  be  emulated  by  the  rest  of  the  world. 

However,  the  real  success  is  not  within  reach,  because  loopholes 
within  the  law,  permit  the  appeals  process  to  be  abused,  and  the 
intent  of  the  law  circumvented.  While  the  corps  of  a  160  can  be  in- 
finitely expanded,  there  will  never  be  enough  adjudicators  until  the 
second  phase  of  the  original  plan  is  implemented  to  hold  the  flow 
of  those  who  enter  illegally  for  economic  reasons. 

The  time  has  come  to  establish  procedures  necessary  to  guaranty 
the  expeditious  resolution  of  asylum  decisions  to  ensure  that  a 
helping  hand  is  extended  to  those  who  meet  the  U.S.  criteria  for 
refugee  status,  while  sending  a  clear  message  to  those  who  would 
abuse  our  laws  and  take  advantage  of  our  generosity  to  remain  in 
their  own  country. 

There  are  some  basic  considerations,  and  I  am  going  to  run 
through  them  quickly.  However,  I  think  there  is  a  consensus.  First 
of  all,  we  must  establish  effective  and  timely  procedures  that  will 
facilitate  our  humanitarian  policies.  INS  must  be  positioned  so  that 
it  can  be  substantively  generous  if  it  is  procedurally  rigorous.  Pro- 
cedure is  of  the  utmost  importance. 

At  present,  the  system  is  broken.  Backlogs  are  overwhelming. 
Detention  facilities  are  inadequate.  Those  seeking  to  enter  the 
country  illegally  know  they  can  fraudulently  enter,  claim  asylum, 
obtain  a  work  permit,  and  fade  into  the  subculture.  We  know 
smugglers  are  organized,  because  large  numbers,  which  you  have 
heard  already,  entering  with  fraudulent  documents  will  shift  from 
one  port  of  entry  to  another. 

Recognizing  detention  as  a  deterrent,  some  have  suggested  here 
today  that  expanded  detention  capacity  should  be  pursued.  How- 
ever, in  my  judgment,  this  is  an  inadequate  solution,  which  is  not 
only  a  budget  buster.  Let  me  tell  you,  if  we  are  going  to  detain  ev- 
erybody that  comes  in  with  fraudulent  documents,  we  had  better 
be  ready  to  put  in  a  $1  billion,  at  least,  to  detain  people.  However, 
it  also  results  in  the  confinement  of  many  persons  who  have  com- 
mitted minor  crimes,  and  have  come  to  the  United  States  in  search 
of  a  better  life. 

Next,  most  illegal  entry  is  for  the  purpose  of  obtaining  employ- 
ment. These  are  the  abusers  of  the  system.  Once  a  work  permit  is 
obtained,  these  individuals  have  no  incentive  to  attend  their  asy- 
lum hearing  or  otherwise  pursue  their  asylum  claim. 

Lastly,  there  is  a  near  universal  agreement  throughout  the  world 
that  a  person  claiming  asylum  should  be  returned  to  the  country 
from  where  he  or  she  came,  providing  an  asylum  claim  could  have 
been  made  in  that  host  country.  You  just  addressed  that.  Mr.  Schu- 
mer  is  right  on  target,  as  are  the  other  two  sponsors. 
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Unless  this  procedure  is  followed,  asylum-seekers  will  continue  to 
country  shop  and  overwhelm  select  countries,  while  passing 
through  those  where  asylum  was  available. 

A  Dublin  convention  was  convened  to  discuss  multinational 
agreements  on  this  issue.  That  was  a  very  important  convention. 
Unfortunately,  the  United  States  was  not  a  party  to  those  discus- 
sions. I  have  said  later  on  that  I  think  it  should  be  reconvened.  We 
should  not  only  be  a  party,  but  take  a  leadership  position. 

Now,  with  regard  to  exclusion  of  asylum  reform  amendment,  I 
think  it  is  basic.  I  think  the  other  bills  are  vitally  important.  How- 
ever, Mr.  Chairman,  the  bill,  which  I  think  is  the  real  reform  meas- 
ure, is  your  bill.  I  do  not  believe  it  is  workable  without  summary 
exclusion. 

We  are  in  a  position  now,  because  of  trained  adjudicators,  to  pro- 
vide due  process.  We  are  not  going  to  have  an  adversary  system, 
with  notice  and  a  hearing  by  trained  adjudicators,  who  actually 
know  more  than  immigration  judges  right  now.  Those  trained  adju- 
dicators can  safeguard  against  the  very  type  of  situation  that  has 
been  discussed. 

The  quality  control  can  be  established  with  not  only  supervisors, 
but  these  things  can  be  videotaped  and  reviewed.  There  can  be  a 
check  one  against  the  other. 

Therefore,  I  am  confident  and  would  not  stand  for  anything  short 
of  a  fair  hearing  for  anyone  who  comes  in.  That  can  be  done  at  the 
airport. 

Those  people  coming  from  London,  where  they  could  have 
claimed  asylum  or  coming  from  France  or  Canada  where  they  do 
not  have  a  case  for  well-founded  fair  persecution,  should  be  re- 
turned. They  should  not  clog  our  docket  and  abuse  this  system,  and 
make  it  impossible  for  us  to  be  generous  to  those  who  are  deserv- 
ing. 

With  regard  to  Mr.  Schumer's  bill,  all  of  that  is  vitally  important. 
I  would  say  to  you  that  if  it  happens,  it  will  have  to  be  mandated 
by  law.  The  State  Department  is  not  going  to  do  it. 

I  was  there.  They  have  resisted,  fought,  and  kicked  and  screamed 
from  the  very  beginning.  I  could  not  tell  you  this  before,  but  now 
that  I  am  independent,  I  can  tell  you  this. 

We  have  intercepted  wires  where  they  actually  said,  'They  are 
not  going  to  get  anywhere  with  this.  We  have  got  this  strategy  and 
that  strategy." 

We  are  going  to  have  to  mandate  it.  It  needs  to  be  done.  There 
is  no  reason  why  we  do  not  go  into  the  21st  century  and  inspect 
people  at  high  traffic  airports — the  major  airports — and  try  to  weed 
out  those  who  are  about  to  get  on  with  fraudulent  documents,  or 
we  know  that  they  are  coming  in  for  purposes  for  which  they 
should  not  come  in. 

Your  bill,  Mr.  Chairman,  is  outstanding.  The  7-day  requirement 
is  excellent.  I  said  in  my  statement  that  we  have  now  these  eight 
sites  around  the  country.  Even  someone  coming  in  between  the 
ports  of  entry  could  appear  at  one  of  those  sites  and  ask  for  asylum 
within  7  days.  I  think  that  then  it  comes  back  to  a  year,  and  they 
still  should  be  excludable,  under  Mr.  McCollum's  act,  if  they  do  not 
take  advantage  of  that. 
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Let  me  wind  this  up  here.  I  have  a  conclusion,  which  pretty 
much  sums  it  up.  I  think  that  your  bill  really,  Mr.  Chairman, 
should  be  moved  to  the  very  outset,  on  the  nonrefoulement.  I  have 
some  problems  with  calling  it,  nonrefoulement.  That  is  a  French 
term, 

Mr.  Mazzoli.  One  of  the  later  witnesses  will  address  himself  to 
that  same  point.  I  am  not  sure  that  I  disagree. 

Mr.  McNary.  Well,  in  any  case,  I  think  if  we  have  summary  ex- 
clusion and  then  simply  procedures  on  asylum,  that  those  cases  can 
be  expeditiously  adjudicated.  We  have  helped  the  people  that  we 
should  help. 

Let  me  say  that  Mr.  Gallegly  is  pressing  on  the  number  of  cases 
backed  up  on  the  asylum  docket — 261,000.  I  should  point  out  that 
if  a  notice  went  out,  we  do  not  know  how  many  of  those  people  are 
dead. 

We  know  that  a  bulk  of  them  are  from  El  Salvador,  and  are  gov- 
erned under  TPS;  or  Nicaraguans,  and  maybe  it  is  time  for  Nica- 
raguans  to  go  back.  That  question  needs  to  be  addressed. 

However,  the  point  is  that  a  bulk  of  them  are  El  Salvadorans, 
Guatemalans,  and  Nicaraguans.  Once  some  action  is  taken,  then 
you  are  going  to  have  one  of  two  things:  either  those  people  are  not 
going  to  come  in — I  mean,  they  will  sink  back  into  the  subculture, 
because  they  know  that  they  do  not  have  a  claim — or  they  will 
leave. 

That  is  because  they  know  that  the  country's  conditions  have 
changed,  especially  in  Nicaragua.  Once  TPS  runs  out,  if  it  ever 
does,  then  there  is  same  situation  for  El  Salvador. 

Mr.  Mazzoli.  Very  good.  Thank  you  very  much.  Gene. 

[The  prepared  statement  of  Mr.  McNary  follows:] 
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Prepared  Statement  of  Gene  McNary,  Former  Commissioner, 
Immigration  and  Naturalization  Service 

Mr.  Chairman  and  Members  of  the  Committee; 


Background 

Before  addressing  the  provisions  of  the  three  bills  that  are 
under  consideration,  it  is  important  to  consider  the  purpose  of  the 
legislation  and  the  problems  they  seek  to  remedy. 

The  Refugee  Act  of  1980  recognized  and  incorporated 
international  definitions  and  concerns.  It  placed  the 
responsibility  for  adjudicating  refugee  and  asylum  applications  on 
the  Immigration  and  Naturalization  Service. 

During  the  first  half  of  the  1980' s,  the  quality  of 
adjudication  was  inadequate  as  INS  District  Directors  absorbed  the 
new  program  into  their  existing  workload.  Human  rights 
organizations  were  quick  to  demand  a  better  trained  examiner,  the 
separate  consideration  of  asylum  applications,  and  removal  of  the 
asylum  program  from  the  oversight  of  the  District  Directors,  who 
were  perceived  as  being  overly  enforcement-oriented. 

Lawsuits  were  filed  challenging  INS  adjudications,  and  appeals 
were  taken  on  virtually  every  denial  of  asylum.  Although  some  of 
the  appeals  were  meritorious,  the  appeal  process  was  routinely 
utilized  as  an  effective  dilatory  tactic  that  could  delay  the 
ultimate  decision  for  years.  As  the  appeal  wound  its  way  through 
the  system,  the  applicant  could  work  and  establish  equity  and  a 
family  life  in  this  country  that  could  later  be  used  to  provide 
grounds  for  relief  from  deportation. 


/ 

/ 
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This  abuse  of  the  immigration  laws  was  clearly  not  in  the  best 
interest  of  the  nation,  and  the  problem  became  more  acute  following 
the  passage  of  the  Immigration  Reform  and  Control  Act  of  1986,  with 
its  employer  sanctions. 

Suddenly  those  entering  the  country  illegally  found  it  more 
difficult  to  obtain  employment.  With  the  guidance  of  the 
immigration  bar  and  others,  they  discovered  a  way  around  the  law 
through  the  routine  application  for  asylum.  The  Service's 
inability  to  meet  the  time  limitations  for  asylum  adjudication 
coupled  with  the  mushrooming  backlog  of  applications,  created  a 
near  certainty  that  a  work  permit  could  be  obtained  through  the 
mere  filing  of  an  asylum  application.  Thus,  this  artifice  carried 
with  it  the  added  benefit  of  automatic  work  authorization. 

It  was  apparent  in  1989,  when  I  was  preparing  for  Senate 
confirmation  hearings,  that  the  problem  could  be  solved  in  part 
through  the  institution  of  an  independent,  specially  trained  corps 
of  asylum  officers  with  resources  available  to  provide  knowledge  of 
current  country  conditions  (State  Department  reports  had  been 
properly  criticized  as  routine  rubber  stamp  accounts) .  It  was  also 
clear  that  the  widespread  abuse  of  our  country's  legal  system  had 
to  be  brought  under  control.  The  obvious  solution  was  to  provide 
for  an  immediate  hearing,  decision,  and  grant  of  asylum  or  return 
to  the  country  of  origin,  if  appropriate. 

At  the  outset,  I  was  committed  to  push  for  promulgation  of 
asylum  regulations  upon  my  appointment  as  Commissioner.  The 
original  regulations  which  were"  drafted  by  the  Justice  Department 
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adopted  a  twofold  approach  which  included  not  only  asylum 
adjudicators,  but  also  streamlined  procedures  for  the  speedy 
determination  of  asylum  claims.  Unfortunately,  the  accelerated 
resolution  procedures  were  deleted  at  the  instance  of  asylum 
advocates,  based  upon  their  assurance  that  once  the  independent 
corps  of  trained  adjudicators  was  in  place,  the  need  for  long 
delays  and  four  levels  of  appeal  would  be  eliminated. 

INS  has  complied  with  its  commitment  to  establish  a  quality 
and  fair  adjudication  process.  The  corps  of  adjudicators  reports 
to  the  Deputy  Commissioner  of  INS  and  is  separate  from  the 
Districts  and  the  other  INS  examiners.  One  hundred  sixty 
adjudicators  have  received  extensive  training  and  they  have  been 
put  to  the  test  at  8  different  locations  in  the  U.S.  and  in  the 
Haitian  adjudications  at  Guantanamo.  The  corps  has  received  many 
accolades  and  has  been  recognized  by  the  United  Nations  High 
Commissioner  on  Refugees  as  a  model  to  be  emulated  by  the  rest  of 
the  world. 

However,  real  success  is  not  within  reach  because  loopholes 
within  the  law  permit  the  appeals  process  to  be  abused  and  the 
intent  of  the  law  circumvented.  While  the  corps  of  160  can  be 
infinitely  expanded,  there  will  never  be  enough  adjudicators  until 
the  second  phase  of  the  original  plan  is  implemented  to  halt  the 
flow  of  those  who  enter  illegally  for  economic  reasons. 

The  time  has  come  to  establish  the  procedures  necessary  to 
guarantee  the  expeditious  resolution  of  the  asylum  decision  to 
ensure  that  a  helping  hand  is  extended  to  those  who  meet  the  United 
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states'  criteria  for  refugee  status,  while  sending  a  clear  message 
to  those  who  would  abuse  our  laws  and  take  advantage  of  our 
generosity  to  remain  in  their  own  country. 

Basic  Considerations 

All  three  bills  before  you  contain  provisions  with  merit  that 
can  be  combined  into  effective  legislation.  In  analyzing  these 
bills,  the  following  should  be  borne  in  mind: 

(1)  We  must  establish  effective  and  timely  procedures 
that  will  facilitate  our  humanitarian  policies.  INS  must 
be  positioned  so  that  it  can  be  "substantively  generous 
if  it  is  procedurally  rigorous." 

(2)  At  present,  the  system  is  broken.  Backlogs  are 
overwhelming  and  detention  facilities  are  inadequate. 
Those  seeking  to  enter  the  country  illegally  know  that 
they  can  fraudulently  enter,  claim  asylum,  obtain  a  work 
permit,  and  fade  into  the  subculture  of  the  United 
States.  We  know  smugglers  are  organized  because  large 
numbers  of  persons  entering  with  fraudulent  documents 
will  shift  from  one  Port  of  Entry  to  another  in  an  effort 
to  overload  our  system. 

(3)  Recognizing  detention  as  a  deterrent,  some  have 
suggested  expanded  detention  capacity.  However,  this  is 
an  inadequate  solution  which  is  not  only  a  budget  buster, 
but  also  results  in  the  confinement  of  many  persons  who 
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have  committed  minor  crimes  and  have  come  to  the  United 
States  in  search  of  a  better  life. 

(4)  Most  illegal  entry  is  for  the  purpose  of  obtaining 
employment.  These  are  the  abusers  of  the  system.  Once 
a  work  permit  is  obtained,  these  individuals  have  no 
incentive  to  attend  their  asylum  hearing  or  otherwise 
pursue  their  asylum  claim. 

(5)  There  is  near  universal  agreement  throughout  the 
world  that  a  person  claiming  asylum  should  be  returned  to 
the  country  whence  he  or  she  came,  provided  an  asylum 
claim  could  have  been  made  in  the  host  country.  Unless 
this  procedure  is  followed,  asylum  seekers  will  continue 
to  "country  shop"  and  oveirwhelm  select  countries  while 
passing  through  those  where  asylum  was  available.  The 
Dublin  Convention  was  convened  to  discuss  multi-national 
agreements  on  this  issue. 

Exclusion  and  Asylum  Reform  Amendment  of  1993 

Basic  to  any  solution  is  the  passage  of  H.R.  1355.  While  this 
bill  calls  for  summary  exclusion,  special  asylum  adjudicators  will 
make  an  accurate  assessment  of  the  case.  Safeguards  can  be  built 
in  and  quality  control  assured. 

The  significance  of  H.R.  1355  is  that  it  separates  or  filters 
out  the  frivolous  claims  by  trained  adjudicators,  at  the  earliest 
possible  time.  The  corps  of  adjudicators  is  in  place  and  it  can  be 
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expanded  if  necessary  and  deployed  to  airports  and  other  strategic 
locations. 

Once  the  frivolous  claims  are  weeded  out,  including  those 
where  the  applicant  flew  in  from  a  country  where  he  or  she  could 
have  claimed  asylum  or  where  country  conditions  in  the  country  of 
origin  were  not  such  that  a  claim  of  persecution  could  in  any  way 
be  justified,  then  the  numbers  of  persons  who  present  a  credible 
claim  and  enter  into  the  asylum  system  will  be  manageable  and  the 
detention  space  required  substantially  reduced. 

In  addition,  for  nearly  two  years  INS  has  experimented  with  a 
screening  program  which  identifies  those  persons  that  are  most 
likely  to  be  granted  asylum  and  meet  certain  criteria  which  assures 
their  appearance  at  the  asylum  hearing.  These  individuals  are 
released  pending  their  asylum  hearing.  Thus,  the  need  for 
detention  space  is  further  reduced. 

Immigration  Preinspection  Act  of  1993 

H.R.  1153  is  primarily  designed  to  facilitate  the  expeditious 
movement  of  passengers  through  the  nation's  airports.  However,  the 
provisions  requiring  preinspections  and  carrier  consultants  are 
critical  to  asylum  reform.  The  ability  to  detect  fraudulent 
documents  prior  to  boarding  reduces  the  number  of  illegal  entries 
into  the  United  States. 

As  I  mentioned  before,  illegal  entry  is  not  a  random 
occurrence  in  most  cases.    Organizations  deal  in  fraudulent 
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documents,  transportation,  and  support  at  all  stages.  It  would  be 
a  mistake  to  target  airports  or  seaports,  other  than  high  volume 
traffic  ports,  because  smugglers  will  adjust  to  airports  where 
there  is  no  preinspection  or  carrier  consultant  operation.  Thus, 
a  more  flexible,  unpublished  designation  will  be  more  effective. 

Asylum  Reform  Act  of  1993 

Now  Mr.  Chairman,  by  reducing  the  illegal  entry  to  manageable 
numbers  through  the  enactment  of  H.R.  1355  and  H.R.  1153,  your  more 
comprehensive  reform  bill  becomes  workable  and  progressive, 
comprising  an  asylum  system  that  will  be  emulated  throughout  the 
world. 

Most  significant,  is  the  requirement  that  the  applicant  for 
asylum  present  his  or  her  claim  within  seven  days  after  entering 
the  United  States.  It  is  reasonable  to  require  one  who  fears 
persecution,  if  returned  to  his  or  her  homeland,  to  take  the 
initiative,  and  file  a  claim  rather  than  waiting  until  the 
individual  is  put  in  deportation  proceedings.  The  so-called 
"nonrefoulement"  hearing  should  be  merged  with  the  initial  asylum 
officer  hearing  which  takes  place  immediately  at  Ports  of  Entry  and 
could  be  held  within  seven  days  for  applicants  entering  between  the 
Ports  of  Entry  at  one  of  the  INS  asylum  offices. 

This  original  adjudication  must  be  used  to  weed  out  the 
frivolous  claims.  Once  persons  have  made  a  credible  claim  to  the 
asylum  officer,   then  and  only  then  should  the  full  rights 
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guaranteed  by  our  Constitution  be  afforded  to  those  who  seek 
sanctuary  in  our  country.  Otherwise,  as  I  said  before,  the 
issuance  of  work  authorization  will  serve  to  attract  those  who 
enter  illegally  to  gain  employment. 

Once  a  "credible  claim"  is  established,  then  all  the 
procedures  and  legal  rights  provided  in  H.R.  1679  pertaining  to  a 
"nonrefoulement"  hearing  should  inure  to  the  benefit  of  the 
applicant.  At  this  time,  however,  the  issue  becomes  one  of 
"asylum"  and  whether  the  applicant  has  a  "well-founded  fear  of 
persecution."  This  proceeding  should  constitute  the  asylum 
hearing.  If  the  standard  is  met,  the  applicant  should  be  granted 
asylum.  If  not,  then  one  administrative  appeal  and  access  to  the 
Federal  Courts  can  be  provided. 

I  believe  the  asylum  hearing  should  be  conducted  by  INS' 
specially  trained  asylum  adjudicators.  These  professionals  have 
the  expertise  and  are  better  prepared  than  Immigration  Judges  to 
make  an  accurate  determination  and  thus  conduct  a  fair  hearing. 
Advanced  technology  can  be  utilized  to  great  advantage.  Not  only 
by  holding  video  hearings  at  remote  sites,  but  also  by  using  the 
tapes  for  quality  control  and  as  a  record  for  appeal. 

In  keeping  with  the  INS  assertion  that  we  can  be  substantively 
generous  if  we  are  procedurally  rigorous,  I  would  not  change  the 
refugee  definition  or  the  burden  of  proof.  If  our  procedures  are 
tightened  and  those  who  seek  to  abuse  our  system  are  quickly 
returned,  then  we  will  be  better  positioned  to  help  those  who 
reasonably  believe  that  they  would  be  persecuted  if  repatriated. 
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Conclusion 


We  must  devise  a  workable  system  for  providing  safe  haven  for 
those  fleeing  from  political  oppression.  Virtually  every  country 
is  struggling  with  this  problem.  Over  the  past  three  years  the  INS 
has  met  with  representatives  of  English-speaking  and  other  nations 
in  search  of  solutions.  The  problems  of  the  future  must  be 
approached  on  a  world-wide  basis  with  substantially  more 
involvement  by  the  UNHCR.  The  Dublin  Convention  should  be 
reconvened,  with  the  United  States  an  aggressive  participant. 

Meanwhile,  INS  has  assumed  a  leadership  role  through  the 
creation  of  an  asylum  adjudication  corps,  a  Resource  Information 
Center  and  several  experimental  projects.  Although  INS  seems  to  be 
under  constant  scrutiny  and  criticism,  most  of  which  is  uninformed, 
the  most  dedication  and  the  greatest  expertise  in  the  area  of 
asylum  is  housed  at  the  INS  Headquarters.   Many  are  here  today. 

Mr.  Chairman,  I  implore  you  to  call  upon  this  expertise  in 
meshing  the  three  bills  into  a  21st  Century  asylum  system.  For  too 
long,  INS  has  been  accused  of  a  "keep  'em  out  at  all  costs" 
mentality.  This  charge  is  unfounded.  I  have  witnessed  more  heart 
and  humanitarianism  at  INS  than  at  any  other  agency,  at  any  level 
of  government. 

The  people  at  INS  are  dedicated  to  human  beings  and  to  this 
country.  Please  look  to  them  to  provide  the  technical 
understanding  and  skills  required  to  forge  this  vitally  important 
legislation. 
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Mr.  Mazzoli.  Mr.  Rubin. 


STATEMENT  OF  ROBERT  RUBIN,  ASSISTANT  DIRECTOR, 
LAWYERS'  COMMITTEE  FOR  CIVIL  RIGHTS  OF  THE  SAN 
FRANCISCO  BAY  AREA 

Mr.  Rubin.  Thank  you,  Mr.  Chairman.  In  accordance  with  your 
suggestion,  I  would  Hke  to  depart  somewhat  from  my  planned 
statement  and  respond  to  a  few  things  that  have  gone  on  this 
morning. 

Frankly,  Mr.  Chairman,  I  am  very  troubled  by  much  of  what  I 
have  read  regarding  the  proposed  bills  here  under  consideration 
today  and  much  of  what  I  have  heard  this  morning.  Maybe  I  am 
troubled  because  I  see  the  faces  of  these  refugees  coming  in  and  out 
of  my  office  every  day.  We  run  the  largest  pro  bono  asylum  pro- 
gram in  the  country  in  our  Lawyers'  Committee  office  in  San  Fran- 
cisco right  now. 

These  folks  come  in.  We  hear  their  stories.  Some  of  their  cases 
are  appended  to  my  written  testimony  today. 

I  see  people  who  come  in  with  fraudulent  documents,  but  bona 
fide  claims.  I  see  women  who  were  raped  by  government  forces  in 
El  Salvador  and  persecuted  beyond  imagination.  They  come  in, 
crossing  through  obviously  other  countries,  and  then  entering  the 
country  with  either  no  documents  or  fraudulent  documents. 

Those  are  the  kind  of  people  that  would  be  summarily  excluded 
under  the  proposed  legislation  we  are  hearing  today.  That  troubles 
me  greatly. 

I  nave  also  recently  returned  from  counseling  my  clients  who  I 
represent  in  Guantanamo — Haitian  refugees  down  there.  I  just 
hope  that  the  manner  in  which  we  have  been  treating  them  does 
not  become  the  standard  by  which  we  are  going  to  now  judge  the 
fairness  of  our  asylum  policies.  That  is  because  it  is  horrible  what 
we  are  doing. 

Mr.  Mazzoli.  I  take  offense  at  your  recommendation  of  that,  or 
at  you  even  saying  that  today.  It  is  offensive  to  me  to  hear  that. 
However,  please  proceed. 

Mr,  Rubin.  I'm  sorry,  what? 

Mr.  Mazzoli.  I  say  it  is  offensive  when  you  would  even  suggest 
that  that  is  what  this  committee  would  wind  up  doing. 

Mr.  Rubin.  Well,  I  would  hope  not. 

Mr.  Mazzoli.  Well,  I  mean,  I  think  it  is  evident  from  what  we 
have  been  saying  this  morning.  How  can  you  ever  say  something 
like  that? 

Mr.  Rubin.  Well,  I  can  say  that,  sir,  because  it  is  current  admin- 
istration policy. 

Mr.  Mazzoli.  Well,  then  argue  with  the  administration.  Do  not 

argue  with  us. 

Mr.  Rubin.  Well,  my  fear,  of  course,  is  that  some  of  the  proposals 
here  today  would  not  even  allow  people  to  have  reached  Guanta- 
namo. They  would  be  back  in  Haiti  today.  So  that  is  why  I  say 
what  I  do,  because  the  proposals  that  we  are  considering  would  do 
just  that. 

Mr.  Mazzoli.  Please  proceed. 

Mr.  Rubin.  I  really  think  that  that  is  what  this  debate  is  about. 
I  think  that  it  is  about  whether  or  not  we  are  going  to  succumb 
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to  fear  or  whether  we  are  going  to  exercise  leadership  around  these 
issues.  I  know  this  committee,  with  your  chairmanship  in  the  past, 
has  done  so.  I  hope  it  will  continue  to  do  so. 

I  hope  that  we  are  going  to  respond  to  tragic  events  thoughtfully, 
not  reflexively.  We  are  going  to  know  what  the  real  problems  are, 
and  not  be  distracted  by  side  issues.  We  are  not  going  to  be  dis- 
tracted by  those  who  would  point  the  finger  at  the  powerless  and 
blame  them  for  our  failure  to  commit  ourselves  to  the  integrity  of 
our  asylum  system. 

Indeed,  again,  my  trouble  is  based  on  much  of  what  I  hear  in  the 
public  debate.  Some  are  now  practicing  the  politics  of  division.  I 
hear  them  saying,  and  I  am  quoting  here,  that  there  is  going  to  be, 
"bloody  battles  settled  in  the  streets"  as  a  result  of  our  asylum  sys- 
tem. I  think  those  appeals  are  abhorrent  and  should  be  condemned 
by  this  committee. 

Mr.  Chairman,  we  cannot  compromise  principle  in  the  asylum 
system  until  we  are  ready  to  commit  the  necessary  resources  to 
allow  the  present  system  to  work.  Again,  I  apologize.  I  realize  that 
some  of  that  criticism  very  well  should  be  directed  at  either  the 
current  or  previous  administrations  and  not  at  the  Congress. 

However,  the  fact  remains  that  we  should  not  be  enacting  broad 
sweeping  statutory  changes  before  we  allow  some  of  these  adminis- 
trative reforms  a  genuine  opportunity  to  be  successfully  imple- 
mented. 

As  you  well  know,  final  asylum  regulations  took  over  10  years 
from  the  time  the  Refugee  Act  was  enacted  for  final  regulations  to 
be  promulgated.  It  was  only  after  intensive  discussions,  which  I 
think  ultimately  bore  fruit,  that  resulted  in  the  development  of  the 
asylum  officer  corps,  which  is  independent  of  INS  enforcement 
branches,  and  indeed  a  very,  very  positive  step  in  the  right  direc- 
tion. 

The  regulations  also  created,  of  course,  the  documentation  center 
that  now  relies  on  nongovernmental  reports,  as  well  as  the  State 
Department  reports  that  I  think  Commissioner  McNary  appro- 
priately characterized.  Now  while  sound  in  principle,  the  new  sys- 
tem has  suffered  from  a  lack  of  sufficient  funding. 

That,  in  turn,  has  led  to  understaffmg  and  delay,  which,  of 
course,  is  in  my  mind  one  of  the  primary  causes  of  the  abuse  that 
we  are  talking  about  here  today.  Those  delays  have  allowed  abuse 
by  the  few  who  are  seeking  only  the  de  facto  stay  of  deportation 
inherent  in  the  failure  to  issue  prompt  rulings. 

So  my  point,  Mr.  Chairman,  is  that  it  just  seems  conspicuously 
precipitous  today  to  be  talking  about  a  new  asylum  program  when 
the  "old"  one  is  still  in  such  a  nascent  stage.  The  question  with  re- 
gard to  the  backlog,  that  I  believe  Mr.  Gallegly  was  asking,  amply 
revealed  it  had  really  only  been  in  place  for  1  year,  and  much  of 
their  resources  were  diverted  to  the  Guantanamo  effort.  They  have 
not  really  had  a  fair  chance. 

The  whole  issue  of  numbers  and  whether  or  not  they  are  capable 
of  dealing  with  it,  I  think,  is  something  that  we  should  very  closely 
focus  on,  too,  because  we  can  be  scared  away  by  numbers.  That  cre- 
ates the  fear  that  leads  sometimes,  I  think,  to  some  of  the  propos- 
als. That  is  this  sense  of  100,000  people  each  year  coming  into  the 
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country  and  overwhelming  the  asylum  system,  and  that  they  are 
all  abusing  the  system. 

This  is  the  graph  that  was  published  along  side  the  piece  in  the 
Sunday  Times.  I  am  sure  most,  if  not  all  of  you,  saw  it  then. 

[Graph  displayed.] 

Mr,  Rubin.  As  you  can  see,  essentially,  from  1980  to  1992,  there 
are  two  bumps  in  the  graph  that  take  you  considerably  above  what 
is  otherwise  a  pretty  steady  state  of  20,000  to  sometimes  25,000  to 
40,000  people  applying  each  year.  The  bumps  are  in  1989  and 
1992,  when  we  reach  100,000  people. 

Mr.  Chairman,  in  late  1987,  then  Attorney  General  Meese  issued 
what  we  call  the  Meese  memo.  This,  basically,  was  an  open  invita- 
tion to  Nicaraguan  asylum-seekers  to  come  into  the  country,  be 
granted  work  authorization,  or  remain  as  long  as  they  wanted.  I 
think  it  was  Mr.  McCollum  that  was  just  asking  the  question 
whether  that  time  has  past,  and  perhaps  that  that  generosity 
should  cease. 

Well,  that  is  why  you  had  100,000  people  coming  in,  in  1989.  We 
invited  those  people.  You  want  to  talk  about  abuse  of  the  asylum 
system.  This  was  abuse  of  the  asylum  system  for  blatantly  political 
reasons,  in  order  to  embarrass  the  Government  in  Nicaragua  that 
we  did  not  like. 

Now,  because  we  abused  the  system  then,  we  are  now  blaming 
these  rising  numbers,  and  to  my  mind,  we  are  ready  to  propose 
some  fairly  dramatic  reform. 

The  other  bump  in  the  graph  was  1992.  That  was  the  only  other 
year  that  we  reached  this  100,000  figure,  that  I  think,  very  unfor- 
tunately has  now  become  this  working  number  of  cases  that  are 
going  to  come  in;  when,  in  fact,  as  you  can  see,  the  numbers  are 
considerably  less. 

The  bump  in  1992,  Mr.  Chairman,  was  due  to  the  readjudications 
of  approximately  50,000  cases,  representing  at  least  half  of  that 
100,000  number,  which  was  the  result  of  litigation  and  a  court 
order  that  recognized  that  for  10  years  the  INS  had  been  unlaw- 
fully discriminating  against  Salvadorans  and  Guatemalans.  The 
court  ordered  that  those  cases  be  readjudicated. 

That  is  where  you  get  at  least  half  of  the  100,000.  Now,  we  are 
so  quick  to  call  for  reform,  and  punish  the  numbers  of  asylum-seek- 
ers who  come  in,  for  doing  what?  It  is  for  pursuing  a  court  ordered 
remedy  that  they  had  been  discriminated  against. 

Mr.  Mazzoli.  Again,  I  resist,  and  I  really  resent  the  fact  that  you 
say  we  are  going  to  punish  asylum-seekers. 

We  seek  not  to  punish  asylum-seekers.  We  want  to  punish  the 
people  that  are  part  of  that  syndicate,  the  people  who  are  abusing 
our  system.  Do  not  say  that  we  are  trying  to  punish  asylum-seek- 
ers. I  do  not  like  that  talk. 

Mr.  Rubin.  Well,  I  appreciate  the  intent,  but,  frankly,  my 
analysis 

Mr.  Mazzoli.  Well,  you  do  not  have  to  trust  us,  but  you  do  not 
have  to  say  that  that  is  what  we  are  going  to  do. 

Mr.  ScHUMER.  How  about  the  more  than  50  percent  who  never 
show  up?  We  should  just  do  nothing  about  that? 
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Mr.  Rubin.  No,  first  of  all,  sir,  I  take  issue  with  those  numbers, 
too.  We  have  had  numbers  that  show  over  the  first  quarter  of  this 
year  that  there  has  been  a  90-percent  show  rate. 

Mr.  ScHUMER.  Who  is,  we? 

Mr.  Rubin.  The  people  who  follow  this  issue,  the  courts,  and  in 
asylum  proceedings.  I  work  out  of  San  Francisco. 

Mr.  ScHUMER.  It  is  not  a  scientific  sample,  is  it? 

Mr.  Rubin.  I  do  not  think  that  the  numbers  that  have  been 
thrown  around  today,  reflect  scientific  methodology  either,  with  all 
due  respect. 

Mr.  ScHUMER.  I  do  not  want  to  interrupt.  However,  it  seems  to 
me  that  a  government  agency  that  is  compiling  statistics  and  then 
you  are  saying  "we"  and  it  is  a  group  of  people  you  talk  to— believe 
me,  a  jury  of  a  100  people  not  even  knowing  what  the  issue  is, 
would  believe  those  statistics  before  they  would  believe  yours,  cast- 
ing aspersions  on  no  one's  integrity. 

Mr.  Rubin.  I  will  accept  that  for  the  moment.  However,  even  tak- 
ing those  figures,  let's  analyze  what  the  failures  to  appear  were  a 
result  of. 

There  are  also  these  same  government  studies,  and  the  GAO  has 
done  a  series  of  studies,  on  how  notices  never  get  to  applicants. 
That  is  a  primary  reason. 

A  recent  empirical  study  showed  that  less  than  1  percent  of  all 
immigration  hearings  continued  and  delayed  were  a  result  of  the 
alien's  failure  to  appear.  That  was  empirical  data,  sir. 

Mr.  ScHUMER.  Well,  are  you  saying  that  your  empirical  data  is 
OK,  but  the  Government's  empirical  data  is  not  OK? 

Mr.  Rubin.  Well,  I  just  think  that  it  causes  one  to  question  some 
of  the  numbers.  We  should  not  get  too  absorbed  in  the  numbers. 

My  point  is  that  whatever  the  numbers  are,  I  think  that  we 
ought  to  examine  what  they  mean,  and  that  they  do  not  always 
mean  that  someone  is  seeking  to  abuse  the  system.  There  are  in- 
herent flaws  in  this  system.  We  would  like  to  see  that  tightened 
up.  I  think  that  delays  in  the  system  hurt  all  of  us. 

Mr.  ScHUMER.  There  are  a  bunch  of  people  who  never  intend  to 
ever  show  up. 

Mr.  Rubin.  It  certainly  does  not  hurt  the  people  who  do  not  in- 
tend to  show  up. 

Mr.  ScHUMER.  However  many  they  be. 

Mr.  Ruben.  Yes,  and  I  do  not  encompass  them  in  that  way.  They 
certainly  hurt  the  integrity  of  this  system,  and  they  certainly  hurt 
folks  who  are  interested  in  reforming  this  system. 

Again,  I  have  been  handed  numbers  here,  too,  which  corroborate 
what  I  have  been  saying. 

Mr.  ScHUMER.  Just  give  us  the  source— not  "we"  or  a  group  of 
people  we  talked  to.  That  is  all  I  am  asking.  It  may  be  right,  but 
it  does  not  assure  me  when  you  say,  "a  group  of  people  I  talked 
to  says  that  this  is  the  number." 

Mr.  Rubin.  Well,  there  was  the  study  done  by  the  Harvard  Law 
School  that  studied  failure  to  appear  rates.  That  is  the  study  that 
I  cited  as  the  source  for  the  less  than  1  percent  of  delays  in  immi- 
gration hearings  that  were  due  to  the  alien's  failure  to  appear. 
These  are  numbers  that  I  have  just  been  handed  here,  too,  with  re- 
gard to  cases  filed. 
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Mr.  Mazzoli.  I  have  just  been  advised  that  in  order  to  try  to  in- 
dulge everybody,  while  we  are  going  a  lot  later,  is  there  some  way 
you  can  sum  it  up,  Mr,  Rubin? 

Mr.  Rubin.  Yes,  Mr.  Chairman. 

Again,  I  do  want  us  to  look  beyond  the  numbers.  I  think  that  Mr. 
Schumer's  questions  are  fair  in  that  regard.  I  know  you  just  came 
in  late.  I  was  pointing  out  that  this  100,000  number  that  we  are 
now  throwing  around  can  very  easily  be  explained  by  what  frankly 
had  been  the  administration's  abuse  of  the  system. 

One  is  in  the  case  of  the  blanket  invitation  to  Nicaraguans  that 
created  a  100,000  bump,  and  then  there  is  the  discrimination 
against  Salvadorans  and  Guatemalans  that  contributed  to  the  1992 
increase  in  the  cases. 

I  might  also  point  out  that  those  are  the  same  people.  Those  do 
not  even  represent  new  people  coming  into  the  system.  Those  are 
the  same  people  that  we  have  denied  in  earlier  years  that  are  just 
coming  back  into  the  system. 

I  would  also  submit  that  even  with  all  of  those  numbers,  we  av- 
erage approximately  40,000  to  45,000 — or  those  are  at  least  the 
numbers  that  have  been  compiled  in  the  last  13  years — approxi- 
mately 40,000  to  45,000  asylum  applicants  a  year.  We  let  that 
many  in  during  a  lottery  last  year. 

Mr.  Mazzoli.  OK 

Mr.  Rubin.  If  I  could  just  finish  on  a  point  that  I  think  perhaps 
focuses  on  some  things  that  we  can  do.  I  realize  that  I  have  been 
critical  of  some  of  the  proposals  that  have  been  offered. 

Mr.  Mazzoli.  Well,  try  to  speed  it  up,  if  you  could. 

Mr.  Rubin.  I  think  that  there  is  another  way  out.  I  think  that, 
frankly,  it  does  require  some  commitments  by  this  committee  and 
the  administration  to  allow  the  existing  system  an  opportunity  to 
work. 

One  is,  that  we  can  end  indiscriminate  detention  policies  that  re- 
sult in  detaining  every  asylum-seeker  without  regard  to  the  merits 
of  their  asylum  claim.  The  APSO  program,  the  prescreening  pro- 

fram,  is  a  good  step  in  the  right  direction.  Again,  it  is  woefully  un- 
erfunded,  and  really  only  handles  a  matter  of  a  few  hundred 
cases. 

In  the  present  state,  it  is  not  the  answer.  Instead  what  we  do  is 
that  we  end  up  detaining,  of  course,  bona  fide  asylum-seekers,  be- 
cause it  is  so  indiscriminate.  Those  moneys  that  we  could  save  from 
the  indiscriminate  detention  policy  could  be  shifted  into  the  asylum 
program,  and  I  think  it  would  be  an  important  source  for  doing 
that. 

Second  is,  we  could  specially  earmark  a  greater  percentage  of  the 
current  fees  that  go  toward  other  immigration  applications.  I  think 
that  that  has  been  an  important  source  of  funds,  and  I  think  that 
it  ought  to  be  increased. 

Finally,  I  see  no  reason — when  we  are  talking  about  special  ap- 
propriations for  building  larger  detention  facilities,  which  in  certain 
instances  may  be  appropriate,  that  for  what  I  am  told  is  probably 
no  more  than  maybe  $15  million — that  we  couldn't  seek  a  direct 
appropriation  so  that  we  could  deal  with  some  of  the  backlog  issues 
in  asylum  and  the  asylum  process  that  do  lead  to  abuse  and  that 
do  lead  to  delay. 
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Then  we  can  really  ensure  that  the  kinds  of  commitments  that, 
I  think,  this  committee  has  made  to  fairness  in  the  asylum  process, 
are  preserved,  while  at  the  same  time  dealing  with  some  of  the 
abuse  that  we  have  talked  about. 

Mr.  Mazzoli.  Thank  you  very  much.  Those  are  very  helpful  sug- 
gestions. 

[The  prepared  statement  of  Mr.  Rubin  follows:] 


Prepared  Statement  of  Robert  Rubin,  Assistant  Director,  Lawyers' 
Committee  for  Civil  Rights  of  the  San  Francisco  Bay  Area 

IMTRODUCTION 
Mr.  Chairman  and  Members  of  the  Svibcommittee: 
Thank  you  for  the  opportunity  to  address  these  critical  issues 
related  to  preserving  the  integrity  of  our  asylum  system.  The 
Lawyers'  Committee  for  Civil  Rights  in  San  Francisco  coordinates 
the  largest  pro  bono  asylum  program  in  the  country.  As  such,  we 
are  intimately  familiar  with  the  practical  realities  that  confront 
refugees.  For  the  past  twelve  years,  in  addition  to  overseeing  the 
work  of  the  asylvim  program,  I  also  have  directed  our  national 
litigation  and  policy  advocacy  efforts  related  to  refugee 
protection. 

SUMMARY  OF  TESTIMONY 
A  nation's  self-identity  is  integrally  related  to  its  response 
to  those  who  seek  to  become  members  of  its  citizenry.  Particularly 
when  those  seeking  entry  are  persons  fleeing  persecution,  our 
ability  to  be  a  moral  compass  in  this  complex  world  is  dramatically 
impacted  by  how  we  respond. 

When  certain  individuals  abuse  our  laws,  we  must  respond 
quickly  and  forcefully.  When  such  individuals  commit  criminal  or 
terrorist  acts,  the  public  justifiably  demands  corrective  actions. 
But  our  response  must  be  thoughtful,  not  reflexive.  It  must  be 
motivated  by  a  desire  to  address  core  problems  while  resisting  the 
urge  to  offer  quick-fix,  superficial  answers  that  only  lend  the 
appearance  of  a  "solution." 

We  must  not  compromise  principle  because  we  are  unwilling  to 
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commit  the  resources  to  preserve  our  asylum  program.  We  must  not 
enact  broad-sweeping  statutory  change  before  recent  administrative 
reform  is  accorded  a  genuine  opportunity  to  be  successfully 
implemented. 

Final  asylum  regulations  were  not  promulgated  until  ten  years 
after  the  enactment  of  the  Refugee  Act  in  1980  and  only  after 
intensive  discussions  among  agency  officials  and  non-governmental 
experts.  The  1990  asylum  regulations  established  an  Asylum  Officer 
corps  independent  of  INS  enforcement  branches.  The  regulations 
also  created  a  documentation  center  with  credible  governmental  and 
non-governmental  materials  to  end  INS'  exclusive  reliance  on  the 
State  Department  country  condition  reports. 

While  sound  in  principle,  the  new  asylum  system  has  suffered 
from  a  lack  of  funding,  leading  to  understaf f ing  and  serious 
backlogs.  The  delays  in  rendering  final  decisions  have  allowed  for 
abuse  of  the  system  by  those  few  seeking  only  the  de  facto  stay  of 
deportation  inherent  in  the  failure  to  issue  prompt  rulings. 

It  appears  conspicuously  precipitous  and  fiscally  imprudent  to 
embark  on  a  new  asylum  program  when  the  "old"  program  is  still  in 
a  nascent  stage  and  has  not  been  afforded  adequate  resources  to 
accomplish  its  mission.  Such  drastic  change  threatens  this 
country's  commitment  to  protection  for  the  overwhelming  majority  of 
asylum  seekers  who  are  not  eibusing  the  system  and  possess 
nonfrivolous  claims. 

Finally,  a  reorienting  of  INS  detention  priorities  is  not  only 
essential  to  a  credible  asylum  system  but  can  provide  an  important 
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source  of  funds  for  addressing  the  delays  and  backlogs  that 
jeopardize  the  current  asylum  system.  Through  INS'  policy  of 
indiscriminate  detention,  we  guarantee  that  legitimate  asylum 
seekers  will  be  detained  while  also  ensuring  that,  given  limited 
detention  space,  asylum  abusers  will  be  set  free.  This  is  the 
policy  that  must  be  reformed,  and  it  can  be  accomplished  without 
erecting  substantive  and  procedural  barriers  that  the  most 
meritorious  asylum  claimants  will  be  unable  to  surmount. 

H.R.  1679  —  ASYLUM  REFORM  ACT  OF  1993 
A.   Imposino  A  Higher  Standard  Of  Proof  For  Asvlum  Applicants 

The  Asylum  Reform  Act  of  1993,  H.R.  1679,  would  grant 
"nonrefoulement"  protection  only  to  persons  who  can  establish  that 
"it  is  more  likely  than  not  that  .  .  .  such  alien's  life  or  freedom 
would  be  threatened."  This  standard  abandons  the  1980  Refugee 
Act's  "well-founded  fear"  standard  which  the  U.S.  Supreme  Court 
determined  in  INS  v.  Cardoza-Fonseca.  480  U.S.  421  (1987),  to  be 
applicable  in  asylum  cases.  8  U.S.C.  §1158.  The  Court  previously 
held  that  the  more  rigorous  "more  likely  than  not"  or  "would  be 
threatened"  standard  governs  withholding  of  deportation  cases,  8 
U.S.C.  §1253 (h),  where  the  applicant  must  demonstrate  "a  clear 
probability  of  persecution."  INS  v.  Stevic.  467  U.S.  407  (1984). 
By  conflating  the  two  standards  and  allowing  refugee 
protection  only  to  those  who  can  satisfy  the  more  burdensome  test, 
the  proposed  legislation  flouts  our  international  obligations 
toward  fleeing  persons.   One  of  Congress'  primary  purposes  in 
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enacting  the  Refugee  Act  of  1980  "was  to  bring  United  States 
refugee  law  into  conformance  with  the  1967  United  Nations  Protocol 
Relating  to  the  Status  of  Refugees,  19  U.S.T.  6223,  TIAS  No.  6577, 
to  which  the  United  States  acceded  in  1968.  Indeed,  the  definition 
of  * refugee'  that  Congress  adopted  ...  is  virtually  identical  to 
the  one  prescribed  by  [the  Protocol's  * well-founded  fear' 
standard]."   Cardoza-Fonseca .  480  U.S.  at  436-437. 

The  Supreme  Court  has  been  emphatic  in  stating  that  this 
"refugee"  definition  "does  not  require  an  alien  to  show  that  it  is 
more  likelv  than  not  that  he  will  be  persecuted."^  Cardoza- 
Fonseca  .  480  U.S.  at  438  (emphasis  added).  "One  can  certainly  have 
a  well-founded  fear  of  an  event  happening  when  there  is  less  than 
a  50%  chance  of  the  occurrence  taking  place."  Id.  at  431.  In 
distinguishing  between  the  "well-founded  fear"  and  "clear 
probability"  tests,  the  Court  reiterated  that  to  satisfy  the  "well- 
founded  fear"  standard,  "it  need  not  be  shown  that  the  situation 


'some  argue  that  no  other  area  of  the  law  allows  for  such  a 
generous  burden  of  proof.  Such  reasoning  is  seriously  flawed. 
First,  there  are  many  immigration  contexts  in  which  the  alien  bears 
no  burden  of  proof.  In  the  deportation  context,  for  example,  the 
alien  has  no  burden.  The  INS  must  prove  by  "clear,  convincing  and 
unequivocal  evidence"  the  alien's  deportability.  Woodbv  v.  INS. 
385  U.S.  276  (1966)  .  If  the  INS  fails  to  sustain  its  burden  of 
proof,  the  alien  may  not  be  deported. 

Second,  while  it  is  true  that  one  need  only  demonstrate  that 
persecution  is  a  "reasonable  possibility"  to  satisfy  the  "well- 
founded  fear"  test,  Stevic.  467  U.S.  at  424-425,  the  showing  is 
quite  similar  to  that  required  to  obtain  protective  orders  in 
domestic  violence  cases.  The  battered  spouse  generally  must  show 
that  she  has  a  justified  fear  of  future  domestic  abuse.  P.  Finn  & 
S.  Colson,  U.S.  Dep't  of  Justice,  Civil  Protection  Orders: 
Legislation,  Current  Court  Practice,  and  Enforcement  1  (1990) 
(emphasis  added) .  Because  both  asylum  law  and  domestic  violence 
law  are  designed  to  protect  against  future  violence,  the 
evidentiary  standards  accomodate  this  reality. 
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will  probably  result  in  persecution,  but  it  is  enough  that 
persecution  is  a  reasonable  possibility."^  Stevic.  467  U.S.  at 
424-425.' 

If  the  Congress  now  wishes  to  retreat  from  its  adherence  to 
this  accepted  definition  of  refugee,  it  should  say  so  explicitly. 
In  so  doing,  the  Congress  should  acknowledge  that  we  are  adopting 
a  refugee  law  that  allows  for  persons  with  a  "well-founded  fear"  to 
be  forcibly  returned  to  their  persecutors.* 


^The  Handbook  on  Procedures  and  Criteria  for  Determining 
Refugee  Status  ("Handbook"),  issued  by  the  Office  of  the  U.N.  High 
Commissioner  for  Refugees,  supports  this  analysis:  "In  general, 
the  applicant's  fear  should  be  considered  well-founded  if  he  can 
establish,  to  a  reasonable  degree,  that  his  continued  stay  in  his 
country  of  origin  has  become  intolerable  ..."  Handbook  at  542. 
The  Supreme  Court  has  recognized  the  Handbook  as  providing 
"significant  guidance  in  construing  the  Protocol,  to  which  Congress 
sought  to  conform  [in  enacting  the  Refugee  Act]."  Cardoza-Fonseca . 
480  U.S.  at  439,  n.22. 

^Another  reason  why  the  more  generous  "well-founded  fear" 
evidentiary  standard  should  be  applied  is  that  " [p]ersecutors  are 
hardly  likely  to  provide  their  victims  with  affidavits  attesting  to 
their  acts  of  persecution."  Bolanos-Hernandez  v.  INS.  767  F.2d 
1277,  1285  (1984).  As  the  UNHCR  Handbook  correctly  observes,  at 
547, 

Often  ...  an  applicant  may  not  be  able  to  support  his 
statements  by  documentary  or  other  proof,  and  cases  in 
which  an  applicant  can  provide  evidence  of  all  his 
statements  will  be  the  exception  rather  than  the  rule. 
In  most  cases  a  person  fleeing  from  persecution  will  have 
arrived  with  the  barest  necessities  and  very  frequently 
even  without  personal  documents. 

The  requirement  of  evidence  should  thus  not  be  too 
strictly  applied  in  view  of  the  difficulty  of  proof 
inherent  in  the  special  situation  in  which  an  applicant 
for  refugee  status  finds  himself. 

^Persons  whose  deportation  would  be  carried  out  pursuant  to 
this  new  standard  include  those  fleeing  countries  where  it  is  known 
that  "every  tenth  adult  male  person  is  either  put  to  death  or  sent 
to  some  remote  labor  camp."   Cardoza-Fonseca .  480  U.S.  at  431, 
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Whatever  abuse  may  exist  in  the  asylum  process  cannot  be 
traced  to  an  asylum  standard  that  is  too  lenient.  First,  current 
nwnbers  of  asylum  applicants,  and  their  countries  of  origin, 
generally  correlate  with  those  countries  experiencing  serious  human 
rights  violations.* 

Second,  persons  seeking  to  abuse  the  asylum  process  are 
individuals  without  any  claim  of  political  persecution.  They  are 
not  concerned  with  the  substantive  standard  governing  grants  of 
asylum.  A  more  burdensome  standard,  therefore,  does  nothing  to 
discourage  them  from  applying  because  they  only  want  to  submit  an 
application  and  then  abscond.  Consequently,  the  more  restrictive 
standard  will  only  punish  persons  with  well-founded  fears  of 
persecution  who  are  unable  to  demonstrate  that  it  is  more  likely 
than  not  that  they  will  be  persecuted. 

In  sum,  this  provision  of  the  Asylum  Reform  Act  of  1993  is  not 
only  violative  of  our  international  obligations  to  protect  fleeing 
refugees  but  wholly  ineffectual  in  accomplishing  its  legislative 
intent. 


(fn.  4,  cont'd)  cmotina  1  A.  Grahl-Madsen,  The  Status  of  Refugees 
in  International  Law  180  (1966). 

^During  FY  1992,  applications  from  the  following  countries 
accounted  for  92%  of  the  total  asylum  applications  filed  during 
this  period:  Guatemala,  El  Salvador,  Ex-Soviet  Union,  Haiti, 
Philippines,  Mainland  China,  Pakistan,  India,  Cuba,  Ex-Yugoslavia, 
Romania,  Nicaragua,  Liberia,  Peru,  Honduras,  Bangladesh,  Ethiopia, 
Laos,  Iran,  Sierra  Leone,  Mexico,  Bulgaria,  Colombia,  Syria  and 
Jordan.  "Refugee  Reports,"  October  30,  1992.  Given  the  documented 
human  rights  abuse  that  has  taken  place  in  each  of  these  countries, 
claims  of  persecution  by  persons  from  such  countries  cannot  be 
dismissed  as  frivolous  or  clearly  abusive. 
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B.   Requirement  Of  Filing,  within  7  Days  Of  Entry.  A  Notice  Of 
Intention  To  File  Nonrefoulement  Application 

The  Asylum  Reform  Act  would  require  persons  unfamiliar  with 
United  States  law  to  file  a  notice  of  intention  to  file  an 
application  for  nonrefoulement  within  seven  days  of  entering  this 
country.  Given  the  circumstances  that  confront  someone  who  has 
recently  fled  their  homeland,  it  is  pointlessly  punitive  to  bar 
such  individuals  from  obtaining  refugee  protection  unless  they  file 
a  document  with  a  federal  agency  within  seven  days  of  their 
arrival. 

Current  asylum  law  appropriately  recognizes  that  potential 
refugees  may  have  no  choice  but  to  enter  illegally  into  this 
country  and  then  to  apply  for  asylum.  There  is  no  realistic  way 
that  such  persons  will  even  be  aware  of  the  seven-day  rule.  Thus, 
this  provision  would  ensure  that  a  significant  number  of  asylum 
seekers  would  be  denied  protection  without  ever  being  afforded  the 
opportunity  to  present  their  claims. 

Consider,  for  example,  a  Bosnian  woman  who  has  been  tortured 
and  raped  but  is  able  to  escape  her  persecutors  and  flees  to  the 
United  States.  She  is  suffering  from  post-traumatic  stress 
syndrome  upon  arrival  here.  Notwithstanding  the  strength  of  her 
claim  and  her  current  condition,  she  will  be  barred  from  any  form 
of  refugee  protection  unless  she  files  this  document  within  seven 
days  of  entry. 

While  too  broad  in  its  sweep,  this  provision  of  H.R.  1679 
correctly  points  to  a  major  flaw  in  the  current  asylum  system  — 
delay.   It  is  in  the  interest  of  both  the  government  and  bona  fide 


164 


asylum  seekers  to  avoid  delay.  Only  those  few  seeking  to  abuse  the 
system  benefit  from  delay.  But  before  we  assume  that  delay  is 
simply  a  product  of  asylum  applicants'  failure  to  appear  for 
hearings,  the  true  causes  for  delay  should  be  examined. 

A  recent  empirical  study  revealed  that  bureaucratic 
inefficiencies  were  the  principal  cause  for  delay  in  adjudicating 
asylum  claims.  Anker,  "Determining  Asylum  Claims  in  the  United 
States,"  2  International  Journal  of  Refugee  Law  252  (1990).  The 
study  concluded  that  "[t]he  longest  cause  for  delay  in  the  entire 
process  was  the  EOIR's  difficulty  in  readily  producing  transcripts 
for  appeals;  the  unavailability  of  these  transcripts  caused  average 
delays  of  twenty-two  months  after  the  immigration  judge  had 
rendered  a  decision."  Id.  at  259.  With  regard  to  delay  caused  by 
the  asylum  applicant,  the  study  showed  that  "[i]n  less  than  one  per 
cent  of  the  continued  cases  were  those  continuances  attributable  to 
the  lawyer's  or  the  applicant's  failure  to  appear."   Id. 

These  findings  are  yet  further  evidence  that  it  is  not  the 
"behavior"  of  the  asylum  applicant  that  is  the  greatest  threat  to 
the  integrity  of  the  system  but  rather  the  bureaucratic 
inefficiencies,  largely  a  product  of  lack  of  funding,  that  allow 
delay  and  abuse. 

C.   Funding  For  The  Asyl""  ay'**^**"' 

H.R.  1679  contemplates  the  imposition  of  a  filing  fee  on 
persons  seeking  an  asylum  remedy.  Requiring  a  fee  as  a  condition 
of  filing  an  application  should  be  considered  only  as  a  last  resort 
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for  funding  the  asylum  program.  Refugees  flee  their  homes  with  the 
barest  necessities  and  imposing  a  fee  could  foreclose  protection 
for  the  most  needy,  and  perhaps  the  most  deserving. 

An  immediate  source  of  revenue  for  the  asylum  program  could  be 
found  by  reallocating  the  expenditures  currently  spent  on  the 
indiscriminate  detention  of  asylum  applicants.  Wholesale  detention 
is  unjustified  and  by  diverting  scarce  resources,  ultimately 
counterproductive  to  preserving  the  integrity  of  the  asylum  system. 

The  APSO  (Asylum  Pre-screening  Officers)  program,  providing 
for  release  of  those  asylum  applicants  with  credible  claims  who  are 
unlikely  to  abscond  and  do  not  pose  a  threat  to  community,  is  an 
important  step  in  the  right  direction.'  Unfortunately,  it  operates 
on  a  very  limited  basis;  it  should  be  expanded  so  that  all  bona 
fide  asylum  applicants  are  not  subject  to  detention.  Successful 
implementation  of  the  APSO  program  will  allow  for  the  diversion  of 
substantial  resources  from  detention  into  the  asylum  system. 

If  proposed  reform  to  the  asylum  system  is  driven  by  the 
public's  demand  to  correct  abuse  of  the  system,  the  public  should 
be  willing  to  pay  for  it.  Americans  support  protection  of 
refugees.  With  proper  leadership,  the  public  will  understand  that 
abuse  and  bureaucratic  inefficiencies  in  the  asylum  program  not 


'if  APSO  had  been  in  effect  in  1989,  the  INS  would  not  have 
had  to  resort  to  the  aimless  detention  of  thousands  of  Central 
American  asylum  seekers  that  turned  the  Rio  Grande  Valley  into  a 
large  detention  camp.  The  Service  could  have  averted  costly 
litigation  and  perhaps  more  importantly,  avoided  the  public  specter 
of  a  federal  agency  exposing  asylum  seekers  to  living  conditions 
cited  by  a  federal  judge  as  "squalid"  and  posing  "[g]rave  health 
and  safety  concerns."  Morazan  v.  Thornburgh.  Civ.  Action  No.  B-89- 
002  (S.D.  Texas  1989),  slip  op.  at  2. 
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only  permit  entry  of  those  who  exploit  the  system  but  that,  without 
adequate  resources,  the  system's  capacity  to  respond  even  to 
legitmate  refugees  is  threatened.  If  both  objectives  —  deterring 
abuse  and  promoting  refugee  protection  —  can  be  satisfied  through 
a  modest  infusion  of  general  revenues,  there  should  be  a  public 
consensus  to  support  it. 

Another  source  of  supplemental  revenue  for  the  asylum  program 
could  be  a  fee  surcharge  on  other  applications  for  immigration 
benefits.  It  also  should  be  considered  before  imposing  fees  as  a 
condition  of  filing  asylum  applications.'  Similarly,  fees  were 
recently  imposed  on  asylum-related  applications,  including  a  $120 
fee  for  adjustment  of  status  and  a  $60  fee  for  renewals  of  work 
authorization.  58  Fed.  Reg.  12146  (March  9,  1993).  Receipts  from 
these  various  fees  should  be  specially  earmarked  for  the  asylum 
program. 

H.R.  1355  —  EXCLUSION  AND  ASYLUM  REFORM  AMENDMENTS  OF  1993 

A.  Denial  of  AvailabilitY  of  Asylum  To  Persons  Who  Fail  To  Present 
Valid  Documents  Dpon  Arrival 

Section  2  of  H.R.  1355  provides  that,  with  limited  exception. 


'if  a  direct  fee  on  asylum  applications  is  contemplated,  it 
must  be  accompanied  by  a  liberal  fee  waiver  policy  both  in  terms  of 
the  substantive  and  evidentiary  standards.  The  substantive 
standard  should  parallel  the  federal  poverty  guidelines  and 
documents  that  are  not  reasonably  available  to  recent  arrivals, 
such  as  tax  returns,  must  not  be  required.  In  the  past,  the  INS 
has  proved  incapable  of  fairly  administering  fee  waiver  policies  so 
its  practices  must  be  closely  scrutinzed.  See  Cortez  v.  Barr.  Civ. 
S-91-565  (E.D.  Cal.  1991)  (finding  INS  fee  waiver  policy 
"grotesquely  unreasonable") . 
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persons  seeking  entry  into  the  United  States  with  fraudulent 
documents  may  not  even  apply  for  asylum.  The  insinuation  is  that 
use  of  false  documents  is  evidence  of  bad  character,  thereby 
rendering  the  individual  unfit  for  entry  into  the  country.  While 
this  ."fraud  exclusion"  applies  to  all  persons  who  seek  to  enter  the 
United  States,  it  is  particularly  misguided  in  its  application  to 
persons  seeking  asylum. 

Governing  jurisprudence,  relevant  guidelines  and  common  sense 
reveal  that  this  legislative  proposal  is  simply  not  grounded  in  the 
reality  of  the  refugee's  experience.  In  fact,  possession  of  valid 
travel  documents  is  often  viewed  as  evidence  that  the  individual 
does  not  have  a  well-founded  fear  of  persecution  in  his  country. 

The  UNHCR  Handbook,  for  example,  provides  that  possession  of 
a  valid  passport  often  raises  a  presumption  that  "the  issuing 
authorities  do  not  intend  to  persecute  the  holder,  for  otherwise 
they  would  not  have  issued  a  passport  to  him."  Handbook  at  ^47. 
Indeed,  the  Handbook  goes  so  far  as  to  warn  adjudicators  that  "the 
mere  possession  of  a  valid  national  passport  is  no  bar  to  refugee 
status."  Handbook  at  HAS.  This  admonition  obviously  contemplates 
that  fleeing  persons  often  are  unable  to  secure  passports  or  exit 
visas.  It  is  ironic  then  that  we  should  propose  a  law  that  will 
penalize  bona  fide  refugees  for  falling  within  the  precise 
circumstance  that  is  acknowledged  to  be  the  typical  plight  of 
persons  fleeing  persecution. 

But  H.R.  13  55,  purportedly  based  on  the  premise  that  persons 
should  not  circumvent  orderly  refugee  procedures,  does  just  that. 
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The  clear  implication  is  that  individuals  should  apply  for  refugee 
status  at  U.S.  Embassies  in  their  home  countries.  But  overseas 
refugee  processing  is  not  available  to  many  persons  seeking  refugee 
protection. 

In  Latin  American  countries,  for  example,  there  is  no 
established  U.S.  overseas  refugee  program.  Indeed,  the  number  of 
persons  admitted  through  overseas  refugee  processing*  reveals  the 
gross  disparity  among  various  nationalities  seeking  refugee 
protection.  For  the  period  1980-1992,  of  the  total  1,336,957 
refugees  admitted,  835,030  were  from  East  Asia  and  3  66,787  were 
from  the  former  USSR  and  East  Europe.  Only  23,307  were  from  Latin 
America  and  13,219  of  this  total  were  from  Cuba.  "Refugee 
Reports,"  March  31,  1993.  These  glaring  disparities  cannot  be 
explained  by  the  relative  degree  of  human  rights  abuse  occurring  in 
these  respective  regions. 

Quite  simply,  overseas  refugee  processing  is  not  a  viable 
alternative  for  many  bona  fide  refugees  who  have  no  choice  but  to 
use  fraudulent  documents  to  escape  the  country  of  persecution.' 
Indeed,  those  persons  with  the  strongest  claims  of  persecution  will 
be  known  to  governmental  authorities;  it  is  ludicrous  to  require 
them  to  obtain  exit  visas  from  their  persecutors. 


"Refugees  processed  overseas  are  admitted  pursuant  to  §207  of 
the  Immigration  and  Nationality  Act  (INA) .  Persons  already  in  the 
United  States  who  apply  for  asylum  are  processed  pursuant  to  §208 

of  the  INA. 

'Acknowledging  the  limitations  in  the  overseas  process,  the 
Refugee  Act  itself  adopted  a  separate  and  distinct  procedure  for 
asylum  protection  to  persons  applying  from  within  the  United 
States.   INA  §208. 
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During  the  Reagan  Administration,  this  reality  was 
acknowledged  at  the  highest  level  of  administrative  review  within 
the  Department  of  Justice.  In  a  unanimous  decision  reached  by  the 
five  Members  of  the  Board  of  Immigration  Appeals,  the  Board  held 
that  asylum  adjudicators  must  not  focus  solely  on  the  use  of 
fraudulent  documents  but  should  examine  "the  totality  of  the 
circumstances  and  actions  of  an  alien  in  his  flight  from  the 
country  where  he  fears  persecution."  Matter  of  Pula.  19  I.  &  N. 
Dec.  467,  473  (BIA  1987)  (granting  asylum  to  Albanian  asyl\im 
applicant  who  used  fraudulent  documents  to  enter) . 

Recognizing  the  precarious  circumstances  that  might  confront 
asylum  seekers,  the  Board  emphatically  rejected  the  irrebuttable 
presumption  approach  proposed  by  H.R.  1355.  Use  of  fraudulent 
documents  "can  be  a  serious  adverse  factor,  but  it  should  not  be 
considered  in  such  a  way  that  the  practical  effect  is  to  deny 
relief  in  virtually  all  cases."   Id. 

The  Board  stressed  that  asylum  adjudicators  should  consider 
other  relevant  discretionary  factors  that  might  militate  toward  a 
grant  of  asylum.^"   For  example,  adjudicators  should  consider 
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"Even  H.R.  13  55  acknowledges  a  limited  circumstance  under 
which  use  of  fraudulent  documents  should  not  be  an  absolute  bar  to 
asylum.  By  creating  an  exception  in  cases  of  "direct  departure" 
from  the  place  of  persecution,  Sec.  2(b),  the  legislation  concedes 
the  need  for  flexibility:  certain  positive  discretionary  factors 
may  outweigh  the  negative  factor  of  using  fraudulent  documents. 
But  the  bill  ultimately  adopts  an  inflexible  approach  by  otherwise 
conclusively  precluding  an  application  for  asylum  when  entry  is 
sought  through  fraudulent  documents. 

Furthermore,  while  "firm  resettlement"  is  a  proper  basis  upon 
which  to  deny  one  the  right  to  asylum,  a  "direct  departure" 
requirement  is  much  too  stringent.  Passing  through  a  country  which 
does  not  or  will  not  provide  refugee  protection,  or  "some  other 
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whether  orderly  refugee  procedures  were  available.  Other  relevant 
factors  Include  "whether  the  alien  has  relatives  legally  in  the 
United  States  or  other  personal  ties  to  this  country  which 
motivated  him  to  seek  asylum  here  rather  than  elsewhere."  Id.  at 
474.  Other  humanitarian  considerations,  such  as  minor  status  or 
poor  health,  may  also  be  relevant  factors  to  be  balanced  against 
entry  with  fraudulent  documents. 

Perhaps  the  most  pivotal  factor  is  the  degree  of  persecution 
that  the  individual  might  confront.  If  someone  has  demonstrated  a 
particularly  compelling  claim  for  asylum,  deportation  obviously 
could  result  in  serious  harm  or  death.  "In  such  a  case,  the 
discretionary  factors  should  be  carefully  evaluated  in  light  of  the 
unusually  harsh  consequences  which  may  befall  an  alien  who  has 
established  a  well-founded  fear  of  persecution;  the  danger  of 
persecution  should  generally  outweigh  all  but  the  most  egregious  of 
adverse  factors."  Id.  at  474.  Under  H.R.  1355,  if  entry  was 
sought  through  the  use  of  fraudulent  documents,  the  immigration 
officer  would  not  even  make  inquiry  into  the  individual's  fear  of 
persecution  as  this  factor  would  be  irrelevant. 

B.  Any  "Summary"  Exclusion  Procedure  Must  Be  Premised  On  The  Lack 
Of  Merit  Of  The  Asylum  Application 

If  the  Congress  chooses  to  adopt  some  form  of  "summary" 

exclusion,  the  determinative  factor  must  be  the  lack  of  merit  of 


(fn.  10,  cont'd)  type  of  permanent  resettlement,"  cannot  be 
grounds  for  denying  asylum  to  someone  who  later  seeks  protection  in 
the  United  States.   See  8  C.F.R.  §208.15. 
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the  asylum  application.  The  exclusion  cannot  rest  on  the  use  of 
fraudulent  documents  nor  on  the  failure  to  promptly  apply  for 
asylum.  Otherwise,  the  practical  impact  of  doing  so  could  lead  to 
disastrous  results  involving  the  deportation  of  persons  still 
traumatized  as  a  result  of  being  persecuted.  See  Appendix  A 
(summarizing  actual  cases  in  which  proposed  legislation  would  have 
resulted  in  deportation  of  persons  with  particularly  compelling 
asylum  claims) . 

While  such  "negative"  factors  may  be  relevant,  therefore,  they 
cannot  be  considered  in  a  vacuum.  They  must  be  carefully  balanced 
against  other  factors  that  might  militate  toward  a  grant  of  asylum. 
Indeed,  creating  irrebuttable  presumptions  insults  the  intelligence 
of  asylum  adjudicators  and  immigration  judges  by  suggesting  that 
they  are  incapable  of  weighing  positive  and  negative  factors.  The 
adjudicators  before  whom  the  asylum  claim  is  presented  must  be 
allowed  a  degree  of  flexibility  to  respond  to  the  actual  facts  of 
the  particular  case. 

Under  any  summary  exclusion  procedure  designed  to  "weed  out" 
abusive  asylum  claims,  adjudicators  should  utilize  the  "frivolous" 
standard  as  the  screening  mechanism.  The  "frivolous"  standard  is 
the  functional  equivalent  of  the  international  standard  "manifestly 
unfounded"  and  has  a  distinct  advantage  in  terms  of  effective 
implementation  by  virtue  of  asylum  adjudicators'  familiarity  with 
its  application  to  employment  authorization  requests  submitted  by 
asylum  applicants.   8  C.F.R.  §208.7   Furthermore,  the  "frivolous" 
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standard  has  been  the  subject  of  extensive  judicial  scrutiny"  and 
thus,  the  courts  already  have  provided  instructive  guidelines  to 
adjudicators  in  applying  this  standard. 

COMCLP8ION 

Only  last  year,  twelve  years  after  the  passage  of  the  Refugee 
Act,  the  Supreme  Court  issued  its  first  substantive  interpretation 
of  the  "well-founded  fear"  standard.  INS  v.  Zacarias.  112  S.Ct. 
812  (1992).  Only  two  years  ago,  a  newly  trained  Asylum  Officer 
corps,  independent  of  INS  enforcement  functions,  assumed 
responsibility  for  adjudicating  asylum  claims.  Yet  today,  we  are 
considering  proposals  to  dramatically  revamp  the  substantive 
standard  and  impose  inflexible  rules  on  adjudicators  that  preclude 
them  from  responding  to  the  actual  facts  before  them. 

We  must  move  beyond  a  reflexive  law  and  order  perspective  that 
views  all  asylum  seekers  as  "border  crashers"  who  must  be  punished 
through  deterrence,  detention  and  deportation. 

Instead  of  diminishing  the  few  rights  that  asylum  applicants 
have,  let's  address  the  real  problem  —  delays  in  the  system  that 
allow  for  abuse.  The  problem  is  not  a  overly  generous  asylum 
standard  that  results  in  too  many  grants  of  asylum.  The  denial  of 
the  claims  of  99%  of  Haitian  and  Guatemalan  asylum  seekers  is  a 
strong  testament  to  that  fact. 

Much  of  the  problem  can  be  traced  to  a  lack  of  funding  for  the 


"see  Diaz  v.  Ilchert.  648  F.Supp.  638  (E.D.  Cal.  1986); 
Al faro-Orel lana  v.  Ilchert.  720  F.Supp.  792  (N.D.  Cal.  1989);  and 
Ramos  v.  Thornburqh.  732  F.Supp.  696  (E.D.  Tex.  1989). 
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new  Asylum  Officer  corp  that  has  produced  a  debilitating  backlog  of 
cases.  The  Congress  should  commit  itself  to  providing  adequate 
funding  for  the  new  asylum  system  as  the  most  effective  method  of 
expediting  the  process.  In  so  doing,  we  address  delay  and  abuse 
but  not  trample  upon  the  rights  of  bona  fide  asylum  applicants. 

Oftentimes,  it  is  easier  to  simply  target  an  unpopular  group 
as  the  cause  of  societal  woes  and  then  punish  that  group.  But 
while  satisfying  the  public  by  at  least  appearing  to  offer  an 
answer  to  their  genuine  concerns  about  terrorism,  gun  control, 
drugs  or  a  budget  crisis,  we  avoid  the  need  for  devising  real, 
lasting  solutions  to  vexing  problems.  The  challenge  before  us 
today  is  to  respond  to  certain  frailties  in  our  asylum  system  while 
ensuring  that  we  do  not  erode  core  principles  that  bind  American 
society. 
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APPniDZX  At  801QaAXB8  OF  ACTUJO.  CASES 

Many  refug««8  hav«  had  to  endure  unspeakable  and  horrific 
experiences.  They  have  vi tressed  family  members  and  relatives 
hacked  to  death;  many  have  been  incarcerated  and  tortured.  In 
order  to  survive  such  ordeals,  they  have  had  to  live  in  silence. 
The  proposed  legislation  would  force  then  to  reveal,  almost 
immediately  upon  entering  the  United  States,  the  most  intimate 
and  grisly  details  that  compelled  them  to  flee  their  homeland. 

Many  refugees  carry  psychological  sears  as  a  result  of  their 
experiences.  Indeed,  the  incidence  of  post  traumatic  stress 
disorder  (PTSO)  among  refugees  is  quite  high.  PTSD  is  a 
psychological  disorder  resulting  from  situations  of  great  stress. 
It  has  been  diagnosed  in  Vietnam  veterans,  concentration  camp 
survivors,  rape  victims  and  refugees.  Its  symptoms  and 
manifestations  are  varied.  Often,  refuaees  repress  painful 
experiences  and  have  difficulty  recalling  them.  Such 
circumstances  render  representation  of  refugees  extremely 
difficult.  It  is  only  once  rapport  is  established  with  an 
attorney,  that  refugee  fears  dissipate  and  a  clear  story  may 
emerge.  Since  obtaining  asylum  depends  upon  the  presentation  of 
credible,  cohesive  facts  demonstrating  a  well-founded  fear  of 
persecution,  PTSD  impedes  a  refugee's  ability  to  help  herself. 

In  addition  to  the  consequences  of  trauma,  representation  of 
refugees  is  also  compounded  by  cultural  and  language  differences. 
Some  refugees  may  arrive  from  societies  where  the  cultural  norm 
is  to  withhold  information,  espeoially  from  governmental 
authorities. 

Since  1983,  the  Lawyers'  Committee  for  Civil  Rights  has 
directed  a  political  asylum  program  through  which  it  has 
represented  thousands  of  refugees.  The  following  case  histories 
illustrate  the  difficulties  confronted  by  refugees  in  preparing 
for  their  cases.  It  is  only  through  representation  by  counsel 
that  these  bona  fide  refugees  were  able  to  overcome  severe 
barriers  and  obtain  asylum. 

Case  oaet 

"Pedro  A."  is  a  Salvadoran  who  in  the  early  eighties  worked 
as  a  city  garbage  collector  in  San  Salvador.  During  his 
employment,  he  and  his  coworkers  organized  to  form  a  union.  They 
sought  only  to  improve  their  wages  and  working  conditions.  The 
early  eighties  in  El  Salvador  were  years  of  severe  repression. 
Within  a  span  of  a  few  months,  eight  of  the  client's  coworkers 
were  either  murdered  or  disappeared. 

One  night,  as  the  client  was  walking  home  from  work,  he  was 
abducted  by  men  without  imiforms.  They  placed  him  in  a  darkened 
cell  and  beat  him  brutally  with  rifle  butts.  They  draped  the 
"capucha"  —a  hood  dusted  with  lime— over  his  head.  They  also 
suspended  him  by  his  testicles.  At  veurious  intervals  his  captors 
interrogated  him,  accusing  him  of  being  allied  with  guerrilla 
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forces  and  insisted  that  h«  disclose  the  names  of  his 
collaborators.  His  captivity  last  ten  days.  At  the  end  of  his 
ordeal,  his  abductors  led  him  to  a  field  and  told  him  to  walk  as 
they  shot  around  him.  The  client  described  zrunning  like  a  madman 
and  collapsing  in  a  field. 

The  next  day  he  woke  up  wearing  only  his  underwear.  He 
received  help  from  a  passerby  who  took  him  to  a  hospital  for 
treatment.  As  soon  as  he  was  able  to  gather  his  belongings,  he 
fled  to  the  United  States  where  he  was  apprehended  by  immigration 
officials  shortly  after  crossing  the  border. 

The  Immigration  Court  referred  the  client  to  the  Lawyers' 
Committee  and  the  case  was  assigned  to  pro  fcana  counsel.  There 
began  a  series  of  difficulties.  It  took  the  client  two  months  to 
establish  a  relationship  with  his  attorney  such  that  he  was  able 
to  work  with  her  and  disclose  the  facts  of  his  case.  The  client 
failed  to  keep  his  appointments  with  counsel.  His  attorney  almost 
withdrew  because  of  his  unoooperativeness.  Finally,  the  Lawyers' 
Committee  referred  the  client  to  a  psychiatrist  for  a 
psychological  evaluation.  His  counselor  concluded  that  the  client 
suffered  from  severe  PTSD.  He  suffered  from  recurring  nightmares 
and  flashbacks.  He  avoided  any  discussion  of  his  experiences. 
After  months  of  painstaking  preparation,  the  client  was  granted 
asylum  by  an  immigration  judge  in  San  Francisco. 

case  Two: 

"Carolina  S.",  a  middle-aged  Salvadoran  woman,  had  been  a 
housewife  in  a  poor  neighborhood  of  San  Salvador.  Through  her 
church  she  and  her  husband  had  become  involved  with  a  program 
aimed  at  distributing  food  and  providing  health  awareness  for  the 
impoverished  children  in  her  community.  She  and  her  husband  fled 
El  Salvador  together  and  sought  representation  from  the  Lawyers' 
Committee . 

During  her  interviews,  Carolina  spoke  of  the  anonymous  death 
threats  that  she  had  received.  She  also  described  being  detained 
by  security  forces  but  was  vague  about  her  experience.  An  astute 
male  volunteer  attorney  recognized  that  in  recounting  her  story, 
the  client  had  not  accounted  for  all  of  her  time.  Thus,  the 
attorney  advised  his  female  interpreter  to  meet  separately  with 
the  woman.  During  this  session,  the  volunteer  interpreter  gently 
probed  the  client  until  she  was  able  to  reveal  her  horrific 
experience. 

As  she  was  coming  back  from  the  market  with  groceries,  the 
woman  had  been  abducted  by  soldiers.  They  placed  her  on  a  truck 
bed  on  which  lay  a  rotten  mattress.  For  several  hours,  five 
soldiers  took  turns  raping  her.  After  that,  they  tortured  her  by 
setting  the  mattress  aflame  with  matches.  They  taunted  and 
laughed  at  her  as  she  sought  to  avoid  burns.  The  woman  felt  great 
shame  by  this  experience  and  had  not  even  revealed  this 
psychological  trauma  to  her  husband.  It  took  her  months  with  the 
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help  of  her  volxuiteer  attorney  and  interpreter  as  well  as  the 
assistance  of  a  trained  counselor  to  become  ooafortable  enough  to 
testify  of  this  experience  in  immigration  court.  Carolina  8.  was 
ultimately  granted  asylxua. 

Case  Three) 

"Jackson  H."  was  a  Chinese  stowaway  who  had  participated  in 
an  ant i -government  organization.  He  had  been  incarcerated  and 
denied  education  benefits  as  a  result.  The  UNHCR  had  monitored 
the  refugee's  movements  as  he  was  smuggled  out  of  china  on  a 
Danish  freighter.  The  IJNHCR  alerted  human  rights  advocates  in  the 
United  States  of  his  arrival  here. 

A  Lawyers'  Conmittee  volunteer  attorney  took  the  case 
shortly  after  the  ship  docked  at  the  port  of  Oakland  in 
California.  The  events  leading  to  his  asylum  interview,  two 
months  after  his  ship  arrived  in  the  United  States,  were  fraught 
with  numerous  complications  that  impeded  his  ability  to  fully 
present  his  claim.  These  difficulties  arose  from  the  political 
and  cultural  circumstances  under  which  the  refugee  had  lived  as 
well  as  the  refugee's  own  difficulty  in  understanding  U.S. 
institutions  after  escaping  a  totalitarian  society. 

The  client  came  from  a  peasant  family  and  was  the  first  in 
his  family  to  attend  a  university.  He  became  interested  in 
protests  against  the  government  because  he  recognized  the 
validity  of  the  criticisms  voiced  by  the  dissident  organizations. 

The  volunteer  attorney  estimated  that  he  and  the  refugee 
spent  a  total  of  twelve  hours  in  interviews.  They  met  for  days  on 
end,  in  order  to  produce  a  declaration  of  the  refugee's  asylum 
claim.  Initially,  the  refugee  answered  questions  in  a  laconic 
manner  and  did  not  want  to  give  details.  The  volunteer,  who  had 
studied  both  the  Chinese  language  as  well  as  its  culture,  thought 
that  the  refugee  was  reticent  because  in  China,  revealing  such 
details  is  dangerous.  It  took  hours  to  pry  details  out  of  the 
man. 

The  volunteer  noted  that  a  serious  misunderstanding  for 
people  moving  between  Chinese  and  American  cultxires  is  that  in 
China,  it  is  necessary  for  many — especially  those  who  oppose  the 
government  control— to  lie  in  order  to  stay  alive.  The  volunteer 
said  that  his  client  lied  to  Chinese  officials  and  others  when  he 
denied  that  he  had  taken  part  in  cmti -government  protests.  He 
had,  in  fact,  taken  part  in  them.  When  he  was  released  from  jail, 
he  had  to  lie  further  about  his  background  in  order  to  avoid 
further  persecution.  Then,  the  refugee  was  thrown  into  the  U.S. 
situation  where  truth  is  key.  The  refugee  had  no  notion  of  an 
independent  attorney  helping  him  to  present  a  true  claim.  In  his 
experience,  everyone  worked  for  a  government  where  there  is  an 
approved  line  to  follow  rather  than  an  independent  truth.  The 
refugee  remained  hestitant  to  speak  for  himself  and  speak 
independently.  It  took  many  interview  hours  for  the  refugee  to 

understand  the  U.S.  concept  of  objectivity.  The  client's  case  is 
still  pending. 
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Mr.  Mazzoli.  Professor  Vaughns. 

STATEMENT  OF  KATHERINE  L.  VAUGHNS,  PROFESSOR,  SCHOOL 
OF  LAW,  UNIVERSITY  OF  MARYLAND 

Ms.  Vaughns.  Yes.  Good  afternoon,  Mr.  Chairman  and  members 
of  the  subcommittee. 

Mr.  Mazzoli.  Good  afternoon. 

Ms.  Vaughns.  I  had  to  make  sure  it  was  afternoon. 

I  want  to  thank  the  subcommittee  for  inviting  me  to  speak  today 
in  connection  with  two  bills.  I  am  sorry,  Mr.  Schumer,  I  have  not 
had  an  opportunity  to  look  at  your  bill.  However,  I  have  heard 
enough  about  what  is  in  it,  and  I  think  I  can  make  some  comments 
regarding  it. 

In  the  interest  of  full  disclosure,  I  had  another  lifetime  prior  to 
entering  the  academy,  and  that  was  a  practicing  lawyer  in  Los  An- 
geles, as  an  assistant  U.S.  attorney  in  the  Central  District  of  Cali- 
fornia, I  did  handle  immigration  matters  at  that  time.  However, 
that  was  prior  to  the  controversies  surrounding  asylum  taking  on 
its  present  dimensions.  Therefore,  my  experience  as  a  practitioner 
in  asylum  matters  is  quite  limited. 

As  an  academic,  I  have  been  studying  it,  if  you  will,  and  teaching 
it  for  the  last  7  or  8  years.  I  am  compelled  by  the  humanitarian 
aspects  of  asylum  and  refugees  to  be  concerned  about  any  meas- 
ures that  may  dilute  or  take  away  the  procedural  safeguards  that 
are  presently  in  place. 

I  think  it  is  very  important  that  these  safeguards  be  maintained, 
but  I  am  enough  of  a  pragmatist  to  believe  that  the  time  has  come 
for  the  restructuring  of  the  asylum  process.  At  the  time  Congress 
enacted  the  Refugee  Act  of  1980,  I  believe,  the  statutory  asylum 
provisions  were  already  out  of  date,  because  the  focus  was  on  the 
overseas  refugee  program. 

I  think  the  comment  that  Mr.  Schumer  made  about  having  ar- 
rived at  a  time  where  we  should  narrow  the  asylum  process,  but 
expand  the  refugee  process  goes  to  the  corps  of  the  issue. 

The  present  asylum  controversy  is  about  the  process  which  per- 
mits people  who  are  outside  of  the  regular  immigration  selection 
system  or  the  regular  overseas  program  to,  in  effect,  obtain  or  gain, 
or  at  least  seek,  immigration  status  while  physically  present  in  the 
United  States. 

Numbers  are  a  problem.  I  think  if  we  did  not  have  the  large 
numbers  of  asylum-seekers  here  today,  regardless  of  what  applica- 
tion filing  figures  you  want  to  settle  for  the  1980's,  we  might  be 
having  a  different  debate  right  now. 

It  is  unfortunate  that  the  time  to  see  the  current  asylum  regula- 
tions fully  implemented  in  a  functioning  process  may  have  run  out. 
However,  the  system,  in  effect,  it  seems  to  me,  is  already  bankrupt. 
A  more  comprehensive  legislative  reform  program,  in  terms  of  deal- 
ing with  the  problem,  seems  to  me  the  way  to  go  at  this  juncture. 

I  have  already  submitted  my  written  testimony,  and  I  do  tend  to 
favor  Representative  Mazzoli's  bill.  However,  I  am  persuaded  by 
some  of  the  earlier  comments  made  today  regarding  Mr.  McCol- 
lum's  bill,  that  that  portion  of  it  which  operates  like  a  screening 
device,  as  opposed  to  an  exclusion  device,  may  be  acceptable. 
Again,  I   still  have  concerns  about  any  legislative  measure  that 
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seems  to  focus  on  a  problem  that  may  be  isolated  or  has  the  poten- 
tial of  being  transitory. 

Also,  further  consideration  should  be  given  to  the  agency's  abil- 
ity, assuming  requisite  or  adequate  resources  were  available,  to  at- 
tempt to  address  the  problem  first.  That  is  why  I  was  impressed 
with  Mr.  Becerra's  observation  about  what  happened  in  Los  Ange- 
les when  additional  detention  facilities  were  in  place  and  the  prob- 
lem of  asylum-seekers  arriving  without  proper  documentation 
seemed  to  evaporate. 

Of  course,  the  agency's  response  is  that  the  phenomenon  merely 
shifted  to  another  place.  So  that  is  why  my  recommendation  still 
remains  that  a  more  comprehensive  approach  to  the  problem  seems 
to  be  appropriate. 

However,  I  start,  as  I  indicated  in  my  statement,  from  the 
premise  that  there  are  more  refugees  or  asylum-seekers  deserving 
of  a  safe  haven  or  political  asylum  in  this  country  than  this  body 
or  this  Grovemment  is  prepared  to  admit.  That  is  just  a  fact  of  life. 

Once  you  make  that  decision  that  we  do  not  have  open  borders, 
then  you  go  about  deciding  the  best  way  to,  in  effect,  accord  immi- 
gration status  or  asylum  status  to  those  who  do  manage  to  come 
to  this  country  or  who  manage  to  participate  in  the  overseas  refu- 
gee program. 

My  only  concern  with  respect  to  Mr.  Mazzoli's  bill  is  that  there 
seems  to  be  no  fail-safe  mechanism  in  place  with  respect  to  those 
asylum-seekers  who  fail  to  make  the  affirmative  step  of  applying 
for  asylum  at  or  shortly  after  entrv  and  who  find  themselves  in  de- 
portation proceedings,  but  who,  if  given  an  opportunity,  would  be 
able  to  demonstrate  a  bona  fide  persecution  claim  or  a  claim  for 
asylum.  At  that  point,  Mr.  Mazzoli's  bill  fails  to  indicate  what 
would  be  done  in  terms  of  assuring  that  the  individual  would  not 
be  returned  to  a  country  where  he  is  more  likely  than  not  to  be 
persecuted. 

Thank  you. 

Mr.  Mazzoli.  Well,  thank  you  very  much.  Professor.  I  appreciate 
your  suggesting  that  there  are,  obviously,  many  aspects  of  my  bill 
that  I  would  welcome  change  in  and  modification  of,  and  that  is 
certainly  one  of  them. 

[The  prepared  statement  of  Ms.  Vaughns  follows:] 
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STATEMENT  OF  KATHERINE  L.  VAUGHNS' 

SUBMITTED  TO  THE  HOUSE  SUBCOMMITTEE  ON 
INTERNATIONAL  LAW,  IMMIGRATION  AND  REFUGEES 

Tuesday,  April  27,  1993,  at  9:00  a.m. 

EXECUTIVE  SUMMARY: 

The  very  nature  of  the  asylum  controversy  centers  on  the  ability  of  an 
asylum  seeker  to  obtain  lawful  immigration  status  outside  the  regular  immigration 
or  refugee  selection  and  pre-screening  systems.    No  statutory  mechanisms  are  thus 
in  place  presently  to  accommodate  a  system  of  asylum  adjudication  which  handles 
large  numbers  of  applications  filed  by  individuals  who  do  not  otherwise  possess 
lawful  immigration  status.    Any  legislative  reform  proposals  should  adopt  a 
fundamental  approach  in  addressing  the  issue  of  asylum  abuse.    Legislation  which 
responds  only  to  a  particularized  problem  may  not  provide  a  lasting  resolution. 
Moreover,  administrative  options  may  be  available  to  address  immediate  problems 
in  particular  locations,  such  as  the  one  identified  at  JFK  airport  in  New  York  City. 

Specifically,  H.R.  1355  focuses  too  narrowly  on  exclusion  proceedings.    It 
creates  a  particularized  ground  of  exclusion  for  "admissions  fraud"  which  is  already 
covered  under  existing  law.    Also,  H.R.  1355  appears  to  dilute  procedural 
safeguards  for  those  individuals  who  present  themselves  to  immigration  officers  at 
ports  of  entry.    For  example,  the  statutory  bar  to  asylum  relief  based  on  the 
specific  circumstances  of  an  alien's  arrival  with  false  or  without  documents  would 
not  be  a  satisfactory  policy.    First,  it  may  prevent  an  adjudicating  officer  an 
opportunity  to  weigh  the  totality  of  the  circumstances  and  grant  asylum  relief  to  a 
bona  fide  refugee.    Second,  it  may  cause  the  present  phenomenon  at  major 
international  airports  to  shift  to  other  locales  at  which  little  or  no  control  by  the  INS 
is  feasible. 

H.R.  1679,  on  the  other  hand,  is  a  legislative  measure  which  is  directed  at 
the  crux  of  the  problem,  the  need  for  greater  control  in  the  process.    It  attempts  to 
create  a  tighter  structure  for  adjudication  by  (1)  requiring  an  affirmative  obligation 
to  apply  within  a  statutory  period  of  time  and  (2)  re-vitalizing  the  nonrefoulement 
relief,  which  has  a  higher  burden  of  proof  than  asylum  claims.    It  appears  to  do 
so  without  unduly  compromising  procedural  safeguards  and  preserving  this 
country's  mandatory  international  obligation  of  nonrefoulement.   This  legislation  is 
not  without  its  problems,  however.    The  exception  provision  is  unduly  limited  in 
scope  and  appears  to  cut-off  an  opportunity  to  apply  for  withholding  in  deportation 
or  exclusion  proceedings. 


'   Associate  Professor  of  Law.  University  of  Maryland  School  of  Law.    B.A..  1967. 
J.D..  1970.  University  of  California  at  Berkeley. 
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I.  INTRODUCTION 

This  statement  is  submitted  in  connection  with  the  hearing  on  H.R.  1355, 
the  "Exclusion  and  Asylum  Reform  Amendments  of  1993,"  and  H.  R.  1679,  the 
"Asylum  Reform  Act  of  1993,"  scheduled  by  the  Subcommittee  on  International 
Law,  Immigration,  and  Refugees,  of  the  House  Committee  on  the  Judiciary. 

II.  OVERVIEW 

I  start  from  the  premise  that  there  are  many  more  foreign  nationals  with 
bona  fide  claims  to  refugee  status,  deserving  safe  haven  or  political  asylum  in  the 
United  States,  than  this  country  is  prepared  to  admit  under  the  present  immigration 
scheme.    Congress  long  ago  abandoned  an  open-border  policy  of  lawful 
immigration.^   Not  surprisingly,  however,  the  demand  for  immigration  to  this 
country  in  general  has  increased  exponentially  in  recent  years  and  far  exceeds  the 
numerically-restricted  categories  presently  codified.^ 

In  contrast,  the  availability  of  in-state  asylum  relief  -outside  the  regular 
immigration  system  (including  the  overseas  refugee  program)-  fosters  uncontrolled 
immigration  of  asylum-seekers  who  gain  entry  undetected  or  seek  to  enter  this 
country  at  its  borders  without  advance  screening.    Professor  David  A.  Martin  aptly 
refers  to  asylum  as  a  "loophole"  in  the  current  immigration  selection  system." 
Asylum  has  become  controversial  precisely  because  the  United  States  has  become 


'   See  Elwin  Griffith.  Deportation  and  the  Refugee  in  TRANSNATIONAL  LEGAL 
PROBLEMS  OF  REFUGEES,  1982  MICH.  YEARBOOK  OF  INT'L  LEGAL  STUDIES  125 
(describing  a  time  when  immigration  in  this  country  was  unrestricted  and,  therefore, 
classification  as  refugee  or  immigrant  was  unimportant).    But  see  Al  Kamen,  INS's 
Unofficial  Open  Door:  Illegal  Aliens  Swamp  N.Y.  Holding  Capacity.     Washington  Post. 
Jan.  27,  1992,  at   Al,  col.  1  (reporting  on  the  recent  phenomenon  of  foreign  nationals 
arriving  at  U.S.  international  airports  without  proper  or  false  documentation). 

'     §^,  e.g.,  Alan  K.  Simpson,  Legal  Immigration  Reform.  25  San  Diego  L.  Rev.  215, 
217-218  (1988)(noting  a  statement  about  the  demand  for  immigrant  visas  to  the  U.S.  far 
exceeding  any  conceivable  supply  as  an  indication  of  the  reality  of  the  current  refugee  crisis). 

*  David  A.  Martin.  The  Refugee  Act  of  1980:  Its  Past  and  Future,  in 
TRANSNATIONAL  LEGAL  PROBLEMS  OF  REFUGEES,  1982  MICH.  YEARBOOK  OF 
INT'L  LEGAL  STUDIES  91,  112  (describing  how  asylum  "constitutes  a  wild  card  in  the 
immigration  deck").    §^  generally  David  A.  Martin,  Reforming  Asvlum  Adjudication:  On 
Navigating  the  Coast  of  Bohemia.  138  U.  PA.  L.  REV.  1247,  1267-1270  (1990)(discussing 
asylum  as  a  loophole  in  the  regular  immigration  selections  system  and  the  need  for  control). 
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a  country  of  "first  asylum."^   I  remain  convinced  that  Congress  never  intended  an 
avenue  for  lawful  immigration  to  operate  in  the  fashion  that  asylum  adjudication 
presently  does. 

Congress  last  considered  the  fundamental  aspects  of  the  asylum  process  in 
1980.    In  drafting  the  Refugee  Act  of  1980,  Congress  created  an  orderly 
mechanism  for  the  operation  of  the  overseas  refugee  program.    At  the  time  of  the 
Act's  passage,  the  United  States  was  still  a  country  of  second  asylum;®  therefore, 
little  attention  was  paid  to  the  then  newly-created  statutory  provisions  enacted  for 
in-state  asylum  relief.    Within  a  few  months  after  passage,  however,  greater 
numbers  of  asylum-seekers  from  the  Caribbean  area  began  to  arrive  in  South 
Florida.    Then,  a  few  years  later,  ever-increasing  numbers  of  asylum-seekers  from 
Central  American  countries  began  to  dominate  the  applications  filed  in  Texas  and 
California.    More  recently,  attention  has  been  focused  on  the  once  anticipated 
influx  of  large  numbers  of  Haitian  refugees  (again  into  the  South  Florida  area).    But 
the  concept  of  asylum-seekers  today  has  taken  on  a  decidedly  more  global 
character  with  the  daily  arrivals  of  foreign  nationals  at  U.S.  airports  (principally  JFK 
Airport  in  NYC)  coming  directly  from  distant  countries  to  claim  asylum. 

Although  the  United  States  is  now  a  country  of  first  asylum,  no  statutory 
mechanisms  are  presently  in  place  (thus  causing  the  Immigration  and  Naturalization 
Service  ("INS")  to  rely  on  such  highly  controversial  policies  like  indefinite  detention 
and  interdiction'  as  functional  equivalents)  to  pre-screen  the  vast  numbers  of 
asylum-seekers  and  therefore  regulate  their  admission.    Once  they  are  physically 
present  in  the  United  States,  undocumented  status  notwithstanding,  this  nation's 


'  "First  asylum"  refers  to  countries  to  which  large  numbers  of  refugees  arrive  directly. 
See  generally  G.  Melander.  Basic  Differences  in  Refugee  Policy  in  Western  Europe  and 
North  America.  9  IN  DEFENSE  OF  THE  AUEN  97,  97-98  (L.  Tomasi  ed.,  1986). 

*  The  concept  of  "second  asylum"  describes  situations  in  which  individuals  seeking 
asylum  to  this  country  apply  while  in  another  country  where  they  are  screened  prior  to  an 
orderiy  entry  here,  as  in  the  context  of  the  U.S.  overseas  refugee  program  under  INA  §  207. 
instead  of  traveling  directly  to  apply  while  in  the  United  States   (i.e.,  by-passing  the  overseas 
operation). 

'   A  program  of  Coast  Guard  interdiction  of  boats  sailing  between  Haiti  and  the  United 
States  was  inaugurated  in  October  1981  by  the  Reagan  Administration  along  with  its  new 
detention  policies  aimed  at  restricting  the  flow  of  asylum-seekers  into  the  United  States.  T. 
ALEXANDER  ALEINIKOFF  &  DAVID  A.  MARTIN,  IMMIGRATION  PROCESS  AND 
POUCY  836-837  (2d  ed.  1991). 
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obligation  to  honor  its  international  commitment  to  nonrefoulement^  should  remain 
paramount.    Thus,  a  present  imperative  exists  for  a  legislative  proposal  that  will 
impose  some  order  on  an  adjudicatory  system  that  appears  to  be  administratively 
chaotic,  at  least  at  some  ports  of  entry. 

Equally  important  to  this  discussion  is  the  ever-present  danger  that  the 
public  at  large  will  demand  more  restrictive  refugee  policies.    Recent  media  reports 
suggest  that  a  critical  juncture  in  the  public  debate  over  asylum  has  been  reached.* 
Added  to  this  is  apparent  public  concern  over  the  widely  publicized  events  relating 
to  the  CIA  employee  killings  in  January  and  the  New  York  World  Trade  Center 
bombing  in  February  of  this  year.   These  two  events  involved  criminal  suspects 
who  happened  to  be  foreign  nationals.'"   It  should  be  underscored,  however,  that 
although  these  events  may  have  drawn  renewed  attention  to  the  on-going  concern 
about  potential  asylum  abuse,  particularly  at  major  international  airports,  these 
particular  suspects  appeared  to  have  entered  this  country  lawfully  under  the 
regular  system  of  immigration.    Thus  linking  the  two  isolated  events  with  the 
current  airport  phenomenon  involving  global  asylum-seekers  would  be  unfortunate 
and  would  mis-characterize  the  essential  nature  of  the  asylum  controversy. 
Moreover,  these  two  events  underscore,  perhaps,  a  more  fundamental  problem  in 
the  administration  of  U.S.  immigration  laws,  to  wit,  a  lack  of  sufficient  resources. '' 


'  " Nonrefoulement"  (translation  "no  return")  is  a  technical  term  for  refugee  protection.   It 
derives  from  Ajticle  33  of  the  United  Nations  Convention  relating  to  the  Status  of  Refugees, 
done  July  28,  1951,  189  U.N.T.S.  137,  protecting  individuals  against  return  to  a  country 
"where  [his  or  her]  life  or  freedom  would  be  threatened  on  account  of  his  [or  her]  race, 
religion,  nationality,  membership  of  a  particular  social  group  or  political  opinion."   S^ 
generally  GUY  S.  GOODWIN-GELL,  THE  REFUGEE  IN  INTERNATIONAL  LAW  69-100 
(1983). 

'  Two  recent  examples  are  the  recent  CBS  "60  Minutes"  segment  entitled  HOW  DID 
HE  GET  HERE?  involving  the  asylum  problem  at  JFK  which  aired  March  14,  1993  and  the 
NBC  NEWS  broadcast  of  the  BROKAW  REPORTS  on  March  28,  1993  entitled 
IMMIGRATION -THE  GOOD,  THE  BAD,  THE  ILLEGAL. 

'°  FBI  Official  Thinks  New  York  Bombing  Was  the  Work  of  Large  Terrorist  Group.  Hie 
Wall  Street  Journal.  March  10,  1993. 

"   The  Subcomminee  on  Information,  Justice,  Transportation  and  Agriculture  of  the 
House  of  Representatives'  Government  Operations  Committee  addressed  this  particular 
question,  among  other  immigration  issues,  at  public  hearings  last  month.   Reported  in 
Congressional  Panel  Probes  INS  Management.  Other  Immigration  Issues.  70  Interpreter 
Releases   449  (1993)(congressional  subcommittee  heard  testimony  on  March  30,  1993  at 
which  many  argued  that  management  and  efficiency  problems  continue  to  hamper  the  INS). 
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Whatever  the  impetus,  now  is  the  time  to  enact  legislation  designed  to  gain 
control  of  a  system  which  seems  to  be  burdened  with  Intractable  problems.    Any 
legislative  reform  measure,  however,  should  not  dilute  the  current  procedural 
safeguards  for  deciding  asylum  claims.    For  a  bona  fide  asylum-seeker,  the  stakes 
are  simply  too  high.    Moreover,  the  international  obligation  of  refugee  protection 
mandates  that  this  country  honor  its  agreement  of  "no  return"  once  a  qualified 
alien  reaches  its  borders.    In  such  matters,  it  is  preferable  to  err  on  the  side  of 
caution.    But  that  does  not  mean,  necessarily,  that  we  should  continue  an  asylum 
process  which  acts  more  like  a  magnet  for  those  who  have  not  as  yet  reached  our 
borders,  even  if  they  possess  qualified  asylum  claims,  and  therefore  an  incentive  to 
come  here  at  all  costs.    This  is  particularly  so  if  the  available  asylum  data  were  to 
demonstrate  that  a  significant  number  of  those  seeking  asylum  eventually  do  not 
qualify  under  the  statutorily-prescribed  criteria. 

III.  THE  LEGISLATIVE  PROPOSALS 

The  two  bills  submitted  to  me  for  comment  present  two  distinctly  different 
approaches.    One  bill  --H.R.  1355--  is  too  narrowly  focused  on  exclusion 
proceedings  and  takes  a  decidedly  reactive  approach  to  the  specific  situation 
recently  detailed  in  the  media.    The  other  measure  --H.R.  1679  -  attempts  to 
tighten  up  the  process,  recognizing  that  something  must  be  done  to  lessen 
asylum's  magnet  effect,  while  still  preserving  important  procedural  safeguards.    It 
thus  represents  an  inevitable  direction  in  addressing  the  asylum  controversy. 

My  specific  impressions  of  both  of  them  are  as  follows: 

H.R.  1355,  as  suggested  above,  aspires  to  do  too  much  in  a  narrowly 
defined  context.    The  goal  is  to  severely  limit  opportunities  for  asylum  abuse  with 
the  current  situation  at  major  U.S.  airports  in  mind.    However,  such  a  phenomenon 
could  change  once  appropriate  preventive  measures  are  in  place.     And  concerning 
an  amendment  to  the  INA  to  create  a  specific  exclusion  ground  to  address  this 
particular  scenario,  this  aspect  of  the  reform  measure  seems  unnecessary.   The 
current  immigration  law  already  provides  for  the  exclusion  of  aliens  who  arrive 
without  proper  documentation  or  present  fraudulent  papers  at  U.S.  ports  of  entry. '^ 
If  INS  were  to  report  difficulty  in  excluding  aliens  in  these  types  of  situations  then, 
perhaps,  a  clarifying  amendment  would  be  in  order.    Otherwise,  the  statute  should 
remain  as  presently  drafted. 


'-   The  INA  statute  specifically  provides  for  "admissions  fraud. "    See  INA 
§2I2(a)(6)(C)(i):  see  also  INA  §  212(a)(7)  (Documents  requirements  for  admission  as 
immigrants  or  nonimmigrants.) 
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My  next  concern  relates  to  the  provision  to  exclude  aliens  who  seek  asylum 
but  have  transited  other  countries  prior  to  coming  here.    In  Matter  of  Salim.  18  I. & 
N.  Dec.  311(BIA  1982),  the  Board  of  Immigration  Appeals  ("Board")  determined 
that  although  the  alien  in  that  case  had  established  the  requisite  probability  of 
persecution  in  this  homeland,  he  would  nevertheless  be  denied  asylum  in  the 
exercise  of  discretion  because  he  had,  in  effect,  committed  "admissions  fraud." 
The  specific  basis  for  the  discretionary  denial  of  asylum  relief  was  attributed  to  the 
alien's  "fraudulent  avoidance  of  the  orderly  refugee  procedures  this  country  has 
established."  Id.    But  in  a  later  decision  in  which  the  alien  had  similarly  committed 
"admissions  fraud,"  The  Board  modified  its  position  finding  that  it  had  placed  too 
much  emphasis  on  the  circumvention  of  orderly  refugee  procedures  factor  in  the 
earlier  Salim  case.    Matter  of  Pula.  19  l.&N.Dec.  467  (BIA  1987).    In  the  latter 
case,  the  Board  granted  asylum  relief  after  balancing  the  countervailing  equities 
and  circumstances  surrounding  the  acts  which  led  to  the  "admissions  fraud" 
ground  of  exclusion. 

A  statutory  bar  preventing  an  adjudicating  officer  from  assessing  the  totality 
of  the  circumstances  in  determining  whether  the  alien's  manner  of  flight  (in  fleeing 
persecution)  to  the  United  States  was  justified  would  not  be  wise  immigration  or 
refugee  policy.    Like  the  Board's  rejection  of  its  earlier  consideration  of  false 
documents  as  a  sole  discretionary  factor  for  denying  asylum  relief,  Congress 
should  not  adopt  a  counter  approach.   An  automatic  bar  in  the  exclusion  context 
discriminates  unfairly  and  indirectly  favors  similarly  situated  asylum-seekers  (i.e., 
those  without  proper  documentation)  who  manage  to  enter  without  inspection. 
H.R.  1355  thus  seems  to  be  unduly  harsh  insofar  as  its  treatment  of  those  who 
enter  via  airports  as  compared  to  others  who  enter  surreptitiously  across  U.S. 
borders  from  Canada  or  Mexico  without  detection.    It  could  conceivably  encourage 
more  entries  without  inspection. 

Ironically,  the  U.S.  government  ostensibly  has  greater  control  of  the  process 
when  excludable  aliens  present  their  asylum  claims  at  a  port  of  entry  than  it  does 
when  asylum-seekers  enter  undetected.    Further,  nothing  in  the  INA  statute 
requires  INS  to  parole  asylum-seekers  into  this  country  or  issue  work  authorizations 
who  present  themselves  at  ports  of  entry.    INS  does  so,  apparently  at  JFK  airport, 
because  of  a  lack  of  detention  space.'*   If  INS  had  sufficient  resources  to  detain 
excludable  aliens  entering  the  country  at  major  airports  pending  exclusion 


''  As  reported  in  a  recent  article: 

...The  detention  center  at  JFK  airport  has  a  maximum  capacity  of  100  beds  and  only 
12  to  15  vacancies  for  some  1,300  new  excludable  aliens  every  month. 

Ira  H.  Mehlman,  The  New  Jet  Set.  National  Review  ,  March  15,  1993,  at  p.  40. 
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proceedings,  consideration  of  an  asylum  application  and,  if  found  ineligible, 
expulsion,  perhaps  drastic  statutorily-created  measures  would  not  be  needed.^* 

H.R.  1355's  attempt  to  expedite  the  asylum  adjudication  process, 
particularly  at  ports  of  entry  is,  nonetheless,  understandable.    Case  law  does 
support  the  proposition  that  whatever  statutory  exclusion  procedures  Congress 
authorizes  "as  far  as  an  alien  denied  entry  is  concerned,"  is  constitutionally 
sufficient.    United  States  ex  rel.  Knauff  v.  Shaugnessv.  338  U.S.  537,  544  (1950). 
And  although  the  requirement  of  a  "credible  fear"  of  persecution  is,  presumably,  a 
higher  burden  than  the  current  "non-frivolous"  requirement  for  asylum  applications, 
which  triggers  work  authorization  for  applicants  who  present  them,  an  international 
airport  is  no  place  to  make  these  kinds  of  determinations.    Also,  the  measure  does 
not  appear  to  afford  the  alien  any  opportunity  to  avail  himself  or  herself  of  the 
privilege  of  counsel  for  representation  in  these  matters. 

In  short,  this  particular  bill  focuses  too  narrowly  on  one  aspect  of  the 
problem.    Moreover,  with  statutory  provisions  already  in  place  to  cover  the 
"admissions  fraud"    exclusion  ground,  other  administrative  options  should  be 
pursued  first.    In  that  regard,  it  appears  that  INS  lacks  sufficient  resources  to 
implement  the  current  system  more  efficiently  and/or  effectively,  at  least  at  certain 
major  airports.    So,  until  other  administrative  options  to  expedite  the  process  of 
adjudication  in  exclusion  proceedings  are  studied  or  explored,  I  am  reluctant  to 
recommend  the  codification  of  unduly  harsh  measures  (which  may  not  be 
necessary).'^ 

H.R.  1679,  on  the  other  hand,  appears  to  be  legislation  which  aspires  to  get 
at  the  crux  of  the  problem.    Its  goal  is  to  tighten  up  the  present  asylum 
adjudicatory  structure  without  unduly  compromising  procedural  safeguards.    As 
long  as  adequate  enforcement  at  the  border  remains  problematic,  a  logical 
alternative  would  be  to  shift  the  onus  on  the  applicant  to  come  forward  at  the 
earliest  opportunity.    H.R.  1679  does  this  with  its  proposal  of  an  affirmative 
obligation  requiring  asylum  seekers  to  present  their  claims  to  the  appropriate 
immigration  officials  within  a  particular  period  of  time  after  entry  into  this  country. 

As  previously  discussed  above,  an  asylum  application  affords  an  alien  who  is 
otherwise  ineligible  for  regular  immigration  an  opportunity  to  obtain  lawful 


'■*   For  example.  Canada  deals  with  the  problem  of  asylum  abuse  involving  document 
fraud  or  fraudulent  admissions  by  doing  a  better  job  of  advance  screening  prior  to  entry  to 
avoid  administrative  chaos  at  the  airports.  Id.  at  41. 

"   Moreover,  it  appears  that  the  hard  data  needed  to  assess  the  true  picture  of  this 
particular  phenomenon  is  not  yet  available.  Id.  at  40-41. 
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immigration  status  while  in  the  United  States.    H.R.  1679,  although  not  without  its 
own  problems,  is  a  suitable  approach  to  the  inherent  problems  associated  with  this 
very  nature  of  the  asylum  process:  an  opportunity  to  apply  for  lawful  asylum 
without  advance  screening.    As  such,  it  is  an  attempt  to  bring  some  modicum  of 
orderliness  to  a  process  that  admittedly  has  the  potential  for  considerable  abuse. 
Further,  H.R.  1679  appears  to  equalize  the  opportunity  for  asylum  no  matter  how 
the  undocumented  alien  physically  enters  the  country. 

H.R.  1 679  also  revitalizes  the  claim  of  nonrefoulement  which  has  been 
rendered  non-viable,  as  a  practical  matter,  in  light  of  the  Supreme  Court's  decision 
in  INS  v.  Cardoza-Fonseca.  480  U.S.  421  (1987).    In  Cardoza-Fonseca.  the  Court 
lowered  the  burden  of  proof  for  aliens  seeking  asylum  under  INA  §  208(a).   This 
decision  occurred  in  the  wake  of  a  prior  decision  of  the  Court  which  had 
sanctioned  the  use  of  the  higher,  more  restrictive  burden  of  proof  in 
nonrefoulement  cases.    See  INS  v.  Stevic.  467  U.S.  407  (1984).    Asylum  is  a 
discretionary  determination.   Thus,  the  availability  of  such  relief  is  not  mandated 
under  international  agreement.    It  remains  for  the  host  government  to  decide  the 
circumstances  under  which  more  permanent  relief  will  be  granted.   Therefore 
requiring,  as  H.R.  1679  does,   the  establishment  of  nonrefoulement  relief  as  a  pre- 
condition to  lawful  asylum  status,  appears  to  be  a  policy  choice  that  may  be 
necessary,  given  the  current  demands  for  immigration.   This  is  indeed  a  difficult 
choice  to  make  but  Congress  is  the  better  forum  in  which  to  debate  hard  choices 
than  in  the  courts  or  in  the  executive  branch. 

This  legislation,  however,  is  not  without  problems.    First,  I  have  a  concern 
about  the  reasonableness  of  a  seven  day  time  period  within  which  to  come  forward 
and  file  a  notice.    (How  reasonable  this  time  frame  is  depends  on  how  quickly  an 
alien  entering  undetected  will  be  apprised  of  this  affirmative  obligation.)   But  even 
assuming  that  seven  days  is  deemed  a  reasonable  period,  how  is  the  agency 
realistically  going  to  determine  actual  compliance? 

Second,  the  provision  for  exceptions  appears  to  be  unduly  limited.    As 
presently  drafted,  the  only  recognized  exception  is  the  one  which  covers  "changed 
circumstances."    Presumably,  this  situation  would  arise  when  changed 
circumstances  in  the  government  in  the  alien's  home  country  occurred  after  the 
statutory  period.    But  what  about  the  alien  who  fails  to  file  within  the  statutorily- 
prescribed  period  but  finds  himself  or  herself  in  deportation  proceedings  and  if 
allowed  the  opportunity  to  establish  nonrefoulement  would  be  able  to  do  so?   To 
return  such  an  alien  to  his  or  her  homeland  would  be  contrary  to  our  international 
obligation  of  nonrefoulement.   On  the  other  hand,  attempting  to  carve  out  a 
multitude  of  exceptions  could  operate  as  a  dis-incentive  to  come  forward  and  seek 
nonrefoulement  within  the  statutory  period  and  would  create  another  loophole  in 
the  process  at  the  back  end. 
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The  dilemma  is  obvious.    If  there  were  an  exception  which  permitted  an 
explanation  for  failure  to  comply  in  a  timely  fashion  for  the  newly-created  relief,  it 
is  possible  that  such  a  provision  could  become  the  loophole  in  the  new  procedure 
much  the  way  in  which  asylum  operates  as  the  loophole  in  the  regular  immigration 
system.    A  possible  alternative  would  be  to  make  nonrefoulement  nonetheless 
available  in  deportation  or  exclusion  proceedings  without  the  opportunity  to  seek 
affirmative  asylum  status.    There  are  problems  with  this  proposal  as  well  because 
of  the  prospect  of  having  a  substantial  class  of  aliens  without  lawful  status.    But  it 
is  unlikely  that  this  country  can  comply  with  its  international  obligation  of 
nonrefoulement  unless  a  fail-safe  provision  is  built  into  the  statutory  provisions 
governing  deportation  and  exclusion  proceedings  for  those  individuals  who  could 
establish  nonrefoulement  entitlement  but  failed  to  apply  for  such  relief  affirmatively 
within  the  statutory  period. 

IV.  CONCLUSION 

Based  on  the  foregoing  reasons,  I  recommend  further  consideration  of  H.R. 
1679  as  a  realistic  approach  to  addressing  the  asylum  abuse  problem  with 
particular  attention  to  creating  more  viable  exceptions  or,  at  least,  retaining  the 
opportunity  to  apply  for  the  present  withholding  of  deportation  relief  in  deportation 
or  exclusion  proceedings. 
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Mr.  Mazzoli.  Mr.  Norton. 

STATEMENT  OF  RICHARD  NORTON,  MANAGING  DIRECTOR, 
FACILITATION,  AIR  TRANSPORT  ASSOCIATION 

Mr.  Norton.  Thank  you,  Mr.  Chairman.  It  is  a  pleasure  to  ap- 
pear again,  not  only  on  oehalf  of  the  Travel  Industry  Coalition  that 
Mr.  Bonaventura  also  represents,  but  also  to  address  some  of  the 
airline-specific  issues  that  pertain  directly  to  the  legislation  under 
consideration  by  the  subcommittee. 

I  will  limit  my  comments,  because  of  the  late  hour,  to  some  very 
specific  things.  First  of  all,  I  want  to  show  our  full  support  for 
1153. 

The  immigration  laws,  the  inspection  laws  are  40  years  old.  No- 
body has  touched  those.  The  problems  we  are  dealing  with  are 
much  more  contemporary  than  that. 

The  user  fee  has  gone  a  long  way  to  resolve  some  of  those  prob- 
lems, but  it  is  not  enough.  It  has  not  changed  the  basic  procedures 
that  have  been  in  existence  all  that  time.  It  can  make  a  real  dif- 
ference. Automation  is  one  of  them.  An  example  I  have  here  is  this 
$4,000  machine  that  sits  at  over  a  thousand  check-in  counters 
around  the  world. 

[Machine  displayed.] 

Mr.  Norton.  We  have  installed  these,  with  the  help  of  the  U.S. 
Customs  Service.  However,  we  cannot  take  advantage  of  them  un- 
less the  laws  are  changed. 

INS  can  save  millions  of  dollars  in  data  entry  cost  alone.  Our  se- 
curity procedures  can  be  enhanced  measurably;  but  again,  the  laws 
have  to  catch  up  with  this  capability  that  we  now  have. 

Much  has  been  said  about  preinspection  today.  We  certainly  fully 
support  that  element  of  H.R.  1153. 

For  the  record,  Congressman  Schumer  asked  why  124  people  had 
to  be  stationed  in  London.  That  is  6  percent  of  INS's  work  force. 
Eighteen  percent  of  INS's  work  comes  from  London. 

Therefore,  even  if  it  was  triple  the  cost,  just  the  enforcement  ben- 
efits alone  would  pay  dividends  for  the  preinspection  program. 
Therefore,  we  fully  support  preinspection — principally  as  a  facilita- 
tion program,  not  as  an  enforcement  program,  for  reasons  I  can 
elaborate  later,  if  you  would  care  to  inquire. 

We  join  the  states  and  INS  in  supporting  the  visa  waiver  pro- 
gram. I  have  addressed  the  automation  issues  that  we  think  this 
bill  will  help  us  with.  Certainly,  mandating  the  fair  and  fast  treat- 
ment of  U.S.  citizens  is  another  important  aspect. 

I  would  like  to  call  your  attention  to  the  problem  we  are  having, 
however,  with  inadmissible  passengers,  and  the  role  that  we  play 
in  this  whole  process.  It  is  one  that  I  think  has  been  overlooked. 
We  would  like  to  suggest  changes  to  1153  and  to  either/or  1679  and 
1355  to  address  this  problem. 

It  is  a  matter  of  grave  concern  to  us.  It  is  costing  us  a  lot  of 
money — $30  million  a  year  in  inadmissible  passenger  fines.  That  is 
principally  because  the  law  says  we  should  have  checked  for  a 
passport  and  visa.  It  is  much  more  complicated  than  that. 

We  are  checking  for  them,  and  then  they  are  immediately  being 
destroyed  or  passed  off  through  a  courier  in  a  very  sophisticated 
scheme  of  smuggling  people  to  the  United  States.  This  is  something 
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that  was  not  anticipated  in  1952,  and  we  think  Congress  must  deal 

with.  ...  1     /-I 

It  is  not  only  costing  us  a  lot  of  money,  but  it  is  costing  the  (jov- 
ernment  control  problems.  We  talk  in  terms  of  100,000  asylum  ap- 

Elicants,  x  number  of  inadmissible  aliens  each  year.  We  have  just 
egun  to  scratch  the  surface  of  this  problem. 

Europe  started  seeing  this  problem  years  ago.  Sweden  last  year 
admitted  the  equivalent  of  1  percent  of  its  population  as  asylum 
claimants.  If  the  United  States  had  a  problem  of  similar  scope,  that 
is  2.5  million  people.  That  is  what  the  United  States  would  have 
if  the  same  proportion  was  applied  to  what  the  Scandinavian  coun- 
tries had  to  endure  last  year. 

However,  that  is  not  getting  into  the  benefits  or  the  correctness 
of  the  applications  that  these  people  have  made,  whether  or  not 
they  are  bona  fide  or  not.  However,  the  problem  is  out  there  and 
waiting.  We  have  to  deal  with  the  legitimate  applicants  and  the  il- 
legitimate ones  at  this  time. 

Our  problem  is  that  we  feel  that  we  are  left  out  of  the  equation. 
A  perfect  example  is  this  brandnew  U.S.  passport. 

[Passport  displayed.] 

Mr.  Mazzoli.  You  mention  that  in  your  statement. 

Mr.  Norton.  I  do  not  know  if  anybody  has  seen  this  before,  but 
this  is  now  being  issued  by  the  State  Department.  If  our  people 
would  have  seen  a  green  passport  instead  of  a  blue  one,  they  would 
have  questioned  whether  or  not  somebody  had  committed  a  cheap 
forgery.  That  is  precisely  what,  I  think,  it  is  at  this  stage. 

We  found  that  using  kitchen  and  hobby  tools,  the  data  and  photo 
can  be  altered  without  visibly  damaging  the  lamination  of  this 
passport.  Using  a  print  shop,  the  entire  page  can  be  forged  or 
changed.  The  airlines  are  helpless  against  fighting  this  problem. 

I  have  in  my  hands  two  examples  of  documents,  that  you  are 
welcome  to  examine,  which  have  a  device  that  is  called  a  hologram, 
which  is  suppose  to  be  the  "be-all  and  end-all"  of  fraud  prevention. 
One  of  these  is  fake.  One  of  these  is  genuine.  There  are  virtually 
undetectable  differences. 

[Documents  displayed.] 

Mr.  Norton.  We  recommend  several  steps  in  combating  this 
problem.  First  is  a  compliance  program  so  that  carriers  are  part  of 
this  loop.  There  are  140  to  150  jump  off  points  to  the  United  States 
out  there.  Preinspection  may  be  in  place  at  2,  3,  5  or  10  of  them. 
That  is  as  far  as  that  program  can  go  at  preventing  the  problem. 

I  can  offer  you  much  anecdotal  evidence,  Mr.  Chairman,  that  one 
of  the  favorite  ports  for  citizens  of  China  to  jump  off  into  the  Unit- 
ed States  is  out  of  Rio  de  Janeiro. 

If  you  were  to  take  the  three  or  four  biggest  countries  that  give 
us  problems,  simply  stationing  officers  in  Karachi  and  New  Delhi 
is  not  going  to  solve  the  problem.  They  are  going  to  come  in  firom 
virtually  every  point. 

That  is  why  the  carriers  have  to  be  roped  into  the  equation.  We 
have  to  know  what  the  Government  wants.  We  have  to  be  told 
what  they  expect  us  to  do,  and  the  analogy  is  there. 

The  FAA  has  a  great  program  that  stopped  in-flight  terrorism. 
Custom  Service  prevents  the  smuggling  of  drugs  aboard  commer- 
cial aircraft.  It  is  all  based  on  telling  the  airlines  what  they  are  ex- 


190 

pected  to  do,  and  rewarding  them  for  doing  it.  In  our  case,  that  is 
a  break  on  fines  and  mitigation  provision  on  that  $3,000  fine,  so 
that  these  efforts  are  recognized. 

We  think  that  it  is  important  that  the  loophole  also  be  closed. 
Mr.  McCollum,  I  noticed  that  your  bill  addresses  the  problem  wdth 
people  who  arrive  with  forged,  counterfeit,  or  altered  documents. 
We  have  to  look  at  how  we  are  going  to  solve  the  problem  with  peo- 
ple who  arrive  with  no  documents. 

They  are  too  good.  They  pass  our  detection.  They  are  then  passed 
onto  someone  else.  They  are  later  recycled  through  the  system.  The 
people  arrive,  and  nobody  knows  their  identity. 

They  have  not  substituted  their  real  name  on  a  forged  document. 
They  have  invented  something  and  recycled  it  through  the  system, 
and  we  have  no  idea  who  they  are.  That  has  got  to  be  addressed. 
The  European  Community  has  approached  this  problem  by  at  least 
tentatively  agreeing  that  the  lack  of  documents  can  lead  to  a  nega- 
tive factor  in  the  adjudication  of  an  asylum  claim. 

Mr.  Mazzoli.  Is  that  like  a  prima  facia  case  right  off  the  bat, 
that  is  something  else? 

Mr.  Norton.  Exactly,  and  we  think  that  the  U.S.  Government 
has  to  very  carefully  look  at  this  recent  information. 

Mr.  Mazzoli.  Is  it  your  experience  that  when  they  show  up  with 
no  documents,  that  means  that  they  have  excellent  looking  docu- 
ments at  the  other  side? 

Mr.  Norton.  Oh,  yes.  I  have  seen  them  myself  In  fact,  I  have 
examined  some  PRC  documents  in  Rio  that  we  had  no  idea 

Mr.  Mazzoli.  Those  go  back  into  the  system,  and  they  are  used 
for  somebody  else? 

Mr.  Norton.  Yes.  They  board  the  aircraft  with  very  good  docu- 
ments, and  they  are  lifted  by  the  courier,  taken  back  to  Bolivia, 
where  they  are  redone  for  a  new  group. 

Mr.  Mazzoli.  So,  based  on  this  worldwide  experience  that  you 
have  in  the  European  Community,  when  you  show  up  with  no  doc- 
uments that,  in  itself,  is  a  kind  of  give  away.  It  is  part  of  the  pro- 
file of  someone  who  is  part  of  a  syndicate  or  part  of  a  scam,  prob- 
ably. 

Mr.  Norton.  Yes. 

Mr.  Mazzoli.  Thank  you.  Another  example  is  where  you  fish 
them  out  of  the  restrooms,  too.  I  understand.  We  have  heard  that. 
That  is  at  least  one  element  of  the  profile  of  someone  who  is  get- 
ting in  here  through  a  conspiracy.  Thank  you. 

Mr.  Norton.  In  summary,  we  fully  believe  that  1153  is  the  best 
means  for  removing  the  impediments  that  are  there  now.  I  would 
not  want  to  deemphasize  that  part  of  our  testimony. 

If  we  do  not  make  the  changes  recommended  in  1153,  we  are 
doomed  to  a  sort  of  Maginot  line  strategy,  as  I  described  it  last 
year,  where  we  pretend  that  we  can  do  everything  in  our  ports  of 
entry  to  solve  this  problem,  and  we  simply  cannot. 

It  is  important  for  our  economy,  and  it  is  important  for  our  in- 
dustry to  be  able  to  make  headway.  These  changes  are  long  over- 
due. 

Thank  you,  Mr.  Chairman. 

Mr.  Mazzoli.  Thank  you  very  much,  Mr.  Norton.  I  appreciate  it. 

[The  prepared  statement  of  Mr.  Norton  follows:] 
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My  name  is  Richard  E.  Norton,  and  I  am  the  Managing  Director  of  Facilitation  for  the 
Air  Transport  Association  of  America  (ATA).  ATA  represents  the  18  carrien  that  handle 
over  93  percent  of  the  scheduled  commercial  airline  tiafiic  in  the  United  States,  and  that 
provide  air  service  to  over  80  foreign  countries.  ATA  and  its  memben  deeply  appreciate  this 
opportunity  to  again  express  our  views  on  immigradon  issues  that  affect  our  industry.  We 
view  this  as  a  key  step  in  our  efforts  to  gain  suppcxi  for  legisladon  that  would  streamline 
tourism  to  the  U.S.,  and  to  draw  attention  to  some  of  the  policies  of  the  Immigradon  and 
Naturalizadon  Service  that  can  be  corrected  by  statute. 


THE  NEED  FOR  LEGISLATION 

Last  year  ATA  testified  before  this  conunittee  about  the  urgent  need  to  modernize 
immigradon  laws.  Specifically,  we  advocated  the  adopdon  of  efficiency-oriented,  revenue- 
neutral  changes  to  the  Immigradon  and  Nadonallty  Act  (INA)  that  would  speed  up  airport 
inspections  and  improve  control  of  our  borders.   ATA  was  joined  in  this  endeavor  by  a 
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coalition  of  groups  that  is  fighting  to  protect  what  has  become  this  country's  biggest  expon: 
the  $33  billion  tourism  industry.   The  interests  represented  along  with  ATA  --  the  American 
Association  of  Airport  Executives,  the  Airports  Association  Council  International,  and  the 
Travel  and  Tourism  Government  Affain  Council  ~  remain  convinced  that  these  progressive 
changes  to  the  Act  must  be  the  next  stage  of  our  joint  efforts  to  protect  the  positive  trade 
balance  that  this  sector  generates. 

Subsequent  to  the  March  1992  hearing,  the  subcommittee  addressed  this  need  by 
passing  H.R.  5555.  While  that  legislation  failed  to  pass  the  Senate,  the  need  for  these 
reforms  persists.  The  coalition  believes  now  more  than  ever  that  we  must  act  to  give  INS  the 
tools  it  needs  to  unsnarl  the  slow,  antiquated  btHder  inspection  procedures  that  undermine  the 
image  of  the  U.S.  as  a  desirable  destination,  divert  resources  from  efTtnts  to  inierdia 
undesirable  entrants  and  inhibit  the  industry's  ability  to  successfully  con^Kie  in  a  market  that 
is  extremely  sensitive  to  perceptions  of  iiKonvenience  and  inhospitaiity.  We  are  convinced 
that  the  latest  version  of  this  legislation.  H.R.  1 153  as  introduced  by  Rep.  Charles  Schumer, 
will  accomplish  these  goals. 


BACKGROUND 

Several  years  ago  the  industries  involved  in  the  coalition  worked  hard  to  give  INS  the 
resources  it  needed  by  supporting  the  Immigration  User  Fee.  The  success  of  that  cffon  is 
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well  documented;  what  was  just  seven  yean  ago  an  under-funded,  $40  million  appropriation 
has  grown  into  a  huge  program  that  takes  in  over  S200  million  per  year  in  spendable  revenue. 
In  1991  we  pressed  INS  to  spend  that  money  on  hiring  additional  personnel,  which  resulted  in 
a  30  percent  increase  in  the  Service's  inspector  worlc  force  -  but  which  has  not  adequately 
responded  to  current  needs. 

Still  missing,  however,  are  the  legislative  reforms  that  are  needed  to  make  the 
inspections  process  work  efficiently.   Other  nations  have  been  quick  to  realize  that  tourists 
can  be  welcomed  with  painless,  expedient  entry  procedures  that  help  secure  a  greater  share  of 
the  international  travel  and  tourism  market  but  do  not  jeopardize  enforcement  In  order  for 
the  U.S.  Government  to  accomplish  the  same  result,  we  believe  legislation  is  absolutely 
necessary.   The  existing  framework  of  the  INA  allows  little  room  for  modem  innovation. 
The  Service  is  left  with  a  self-defeating  strategy  that  is  confined  only  to  advocating  more  user 
fees  and  staff  increases.   If  all  of  those  involved  are  constrained  to  this  old  ftamework,  it 
means  that  no  airport  can  be  big  enough  and  no  staff  large  enough  to  accommodate  the 
expected  doubling  of  international  traffic  to  the  United  States  within  the  next  decade. 

Instead  of  facing  this  bleak  prospect,  the  industry  endorses  changes  to  the  law  that  will 
allow  citizens  and  visiton  to  be  expedited  without  jeopardizing  the  government's  enforcement 
mission.  Our  recommendations  are  directed  at  helping  INS  to  perform  its  tasks  mOTe 
efficiently,  providing  the  tools  to  protect  our  borders  and  facilitating  air  passenger  entry  into 
the  country.   These  laws  -  most  of  which  have  been  unchanged  for  four  decades  ~  are  ripe 
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for  the  sons  of  changes  that  will  allow  INS  to  join  the  ranks  of  other  enforcement  agencies 
that  are  legally  able  to  take  advantage  of  modem  technology  and  up-to-date  law  enforcement 
techniques. 

This  subcommittee  is  well  aware  that  it  has  been  all  too  common  for  U.S.  citizens  and 
foreign  visitors  to  be  greeted  upon  arrival  here  with  an  arduous  process  that  can  take  several 
hours.   Lengthy  waits  aboard  aircraft  are  too  often  followed  by  hour-long  lines  in  crowded 
arrival  halls,  as  passengers  endure  a  time  consuming,  labor  intensive  immigration  inspection. 
This  situation  is  caused  by  the  fact  that  immigration  prtxessing  requires  all  passengers  to  be 
handled  identically,  even  though  less  than  a  fraction  of  one  percent  are  of  interest  to  federal 
agencies.   Such  a  practice  induces  a  vicious  circle  of  wasted  resources.   Since  ENS  is  unable 
to  adopt  better  methods  used  by  sister  agencies,  it  instead  must  rely  on  work  force  increases 
alone  to  accomplish  its  mission.   Airport  facilities,  peak  arrival  periods,  seasonal  traffic  and 
around-the-clock  operations  are  factors  that  make  staffing  levels  the  least  efficient  of  tools  -- 
but  the  only  one  available  under  present  guidelines  and  statutes. 

Airlines,  airports  and  the  government  have  anticipated  the  advent  of  a  more 
contemporary  inspection  system  by  already  having  invested  milliofis  of  dollars  in  hardware 
and  software  that  can  help  ENS  autooiate  the  routine  tasks  that  frustrate  efficient  passenger 
handling  (the  equipment,  in  the  form  of  specialized  document  readers  linked  to  the 
Customs/INS  shared  data  base,  automatically  captures  relevant  information  firom  travelers' 
passports;  the  devices  are  now  in  place  at  vinually  all  immigration  booths  here,  and  at  many 
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airline  check-in  counten  abroad).   Qearly  the  stage  is  set  for  new.  efficient  techniques  to  take 
over  "  when  the  necessary  changes  are  made  to  the  40- year-old  Act 

Legislation  would  have  the  added  benefit  of  bringing  the  U.S.  into  closer  compliance 
—with  the  international  standards  it  sponsored  in  an  annex  to  the  1944  Convention  on 
International  Civil  Aviation  (the  "Chicago  Convention"),  which  is  the  principal  instrument  of 
international  aviation  law.   In  1988  the  United  States  government  offered  an  amendment  to 
Annex  9  of  the  treaty  calling  for  contracting  states  to  establish  as  a  goal  the  clearance  of  air 
passengers  through  the  entire  federal  inspection  process  within  4S  minutes  of  arrival.  Under 
this  amendment,  all  passengen  requiring  not  won  than  the  normal  inspection  at  international 
airports  should  move  through  all  inspection  agencies  in  less  than  4S  minutes  regardless  of 
aircraft  size  and  scheduled  arrival  time.   The  U.S.-sponsored  amendment  was  adopted  on 
December  4,  1989. 


Nectssarv  UalaUtive  Chaneca;  Tht  Advantages  of  H.R.  1153 

We  believe  that  RR.  1 153  overcomes  these  problems  by  offering  the  following 
solutions: 

•  It  expands  the  ENS  preinspection  program  to  additional  high  volume  oveneas 

sites,  thus  reducing  the  burden  placed  on  domestic  anival  halls; 
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•  It  supplements  preinspection  with  a  carrier  consultant  program  that  will  allow 
INS  to  provide  on-site  expertise  to  airline  employees  at  scores  of  oveneas  embarkation 
points; 

•  It  makes  the  visa  waiver  progiam  permanent  for  ail  eligible  countries,  thus 
encouraging  a  higher  level  of  tourism  from  major  source  countries.   Furthermore,  it 
eliminates  the  cumbersome  visa  waiver  form  that  slows  down  passenger  inspections; 

•  It  frees  inspecton  from  time<onsuming  clerical  tasks  and  saves  resources  by 
redefining  the  "manifest"  provision.   This  major  change  will  allow  airlines  to  submit 
passenger  information  in  automated  form,  faciliutc  broader  use  of  "machine  readable" 
documents  by  other  countries,  and  save  the  government  millions  of  dollars  in  data 
entry  costs; 

•  It  modifies  the  definition  of  "inspection '  to  clearly  allow  the  use  of  electronic 
data  and  other  forms  of  scrutiny  as  the  basis  for  the  admission  of  passengers.  This 
change  removes  language  that  appears  to  call  for  a  personal  interview  of  all  arriving 
passengers,  and  replace  it  with  more  contemporary  tools  that  can  be  used  for 
determining  admissibility; 

•  It  mandates  that  U.S.  citizens  be  given  expedited  treatment  by  INS; 


197 


•  It  ensures  that  all  inspections  an  completed  within  the  4S  minute  time  frame 

called  for  by  the  Chicago  Convention. 

Taken  as  a  whole  this  legislation  will  add  a  forceful,  effective  set  of  tools  to  the 
Immigranon  and  Nadonality  Act  The  industry  believes  that  RR.  1153  will  sdmulate  a  wide 
array  of  new  programs  that  will  act  in  concert  to  expedite  airport  admissions  processing. 


INADMISSIBLE  PASSENGERS 

The  enactment  of  H.R.  1 133  in  its  present  form  will  leave  one  critical  problem 
unsolved.  It  is  a  noatter  of  grave  concern,  since  it  affects  carrier  revenues  and  undermines  the 
government's  system  of  immigration  control.   We  are  referring  to  the  growing  number  of 
passengers  who  are  using  the  intemadonal  commercial  air  transportadon  system  to  circumvent 
immigradon  laws.  The  primary  culprits  are  those  who  board  our  flights  bearing  what  appear 
to  be  proper  documents,  and  then  either  destroy  their  passports  or  pass  them  off  to  smugglers. 
This  is  no  small-scale  issue;  in  one  recent  month,  over  1500  illegal  immigrants  arrived  at 
New  York/John  F.  Kennedy  Intemadonal  Airport  using  this  technique;  hundreds  more  do  the 
same  at  other  airports  around  the  country.   INS  ends  up  with  an  unidentified  person  on  its 
hands,  and  the  airlines  are  fined  and  illegally  forced  into  the  role  as  jailen  of  these  alleged 
asylum  seekers.  One  leak  in  the  system  is  costing  the  industry  at  least  $30  million  per  year. 
The  impact  on  the  INS  budget  and  on  an  orderly  system  of  immigradon  is  far  greater   it  has 
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been  through  use  of  this  elementary  means  that  terrorists  and  other  criminals  can  penetrate  the 
system  with  impunity. 

To  halt  this  pattern  of  abuse,  the  industry  strongly  recommends  that  the  government 
rethink  its  strategy  on  the  deterrence  of  this  traffic.   Instead  of  relying  on  after-the-fact  fines, 
we  arc  convinced  that  airlines  must  be  made  partners  with  INS  in  a  program  that  provides 
carriers  with  the  guidance  and  incentives  to  keep  unscrupulous  passengen  from  boarding  the 
aircraft.   Under  the  existing  system  --  which  is  now  forty  years  old  ~  "guidance"  comes  in 
the  form  of  a  $3000  fine  levied  against  carriers  for  each  passenger  found  to  be  inadequately 
documented.   Carricn  arc  expected  to  Icam  from  these  crron  and  prevent  future  occurrences. 
This  is  a  straightforward  way  of  reinforcing  the  need  to  check  for  passport  validity  and  the 
existence  of  a  visa,  but  it  is  completely  ineffective  at  combatting  the  explosive  growth  in 
fraud  that  the  airline  industry  has  been  victimized  by  in  the  past  three  years. 

The  scope  of  the  problem  is  simply  too  broad  for  carriers  to  solve  without  the  active 
partnenhip  of  INS.   Smugglen  change  routes  and  methods  too  quickly,  and  governments 
complicate  matters  by  introducing  new  documents  and  requirements  without  informing 
carrien.   A  good  example  is  the  new  U.S.  passpon  which  was  put  into  production  this  month. 
Not  only  was  it  completely  redesigned  --  with  a  new  cover,  new  security  feamres,  different 
format  --  without  formal  notification  to  the  industry;  it  is  also  disnatingly  vulnerable  to  fraud 
and  absent  security  features  that  can  be  readily  detected  by  check-in  personnel.  Government- 
provided  instructions,  training,  even  the  carrier  consultants  and  preinspcction  programs  that 
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fines  and  detention  cosu. 

As  much  as  this  trend  has  grown  in  the  past  few  yean,  the  potential  for  further 
deterioration  of  border  controls  is  incalculably  large  if  the  experience  of  other  countries  is  a 
fair  yardstick.  We  urge  this  subcommittee  to  add  language  to  the  Immigradon  and 
Nationality  Act  (see  attachment)  that  would  permit  the  adoption  of  such  a  preventative 
program  before  the  situation  worsens. 


SUMMARY 

ATA  member  carrien  join  the  travel  industry  coalition's  effort  to  make  sense  of  our 
national  policy  on  international  tourism,  and  suppon  H.R.  1153  as  the  best  means  of 
removing  the  impediments  to  healthy  growth  of  this  most  important  source  of  foreign 
exchange.  To  reinforce  the  sutements  we  made  to  the  subcommittee  last  year,  the  stakes  are 
too  high  for  the  U.S.  economy  for  us  to  be  complacent  about  the  cumbersome,  decades-old 
admissions  process  with  which  we  are  saddled.  This  is  not  a  budget  issue.  The  intelligent 
use  of  existing  resources  will  be  more  effective  than  an  infinite  supply  of  immigration 
officers,  who  cannot  impede  the  flow  of  illegals  by  continuing  to  employ  what  we  have 
referred  to  in  previous  testimony  as  a  Maginot  Line  strategy  -  something  that  can  be 
circumvented  with  a  minimum  of  inconvenience.   Such  an  approach  to  facilitation  is  an 
enduring  impediment  to  a  prospective  visitor,  however,  it  does  not  take  personal  experience 
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but  merely  word  of  mouth  to  convince  a  legitimate  tourist  that  he  or  she  would  be  better  off 
going  elsewhere. 

For  this  reason  we  strongly  urge  the  subcommittee  to  take  an  aggressive  role  in 
ensuring  that  the  U.S.'s  immigration  policies  match  its  economic  goals;  other  countries  have 
successfully  balanced  these  interests,  and  we  can  as  well.   With  your  help  in  passing  H.R. 
1153  with  the  modifications  we  have  recommended,  the  U.S.  economy  will  condnue  to 
benefit  from   growth  in  travel  and  tourism. 
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At  the  end  of  the  bill,  add  the  following  new  seaion: 

1  Sec  _.  Civil  Penalties. 

2  (a)  IN  GENERAL.-Section  273  of  the  Immigration  and  Nationality  Act  (8 

3  U.S.C.  1323)  is  amended-- 

4  (1)  by  striking  "the  sum  of  $3000"  and  inserting  "a  civil  penalty  of 

5  $3000"  both  places  it  appears; 

6  (2)  in  the  second  sentence  of  subsection  (d)  by  striking  "a  sum 

7  sufficient  to  cover  such  fine"  and  inserting  "an  amount  sufficient  to  cover 

8  such  civil  penalty"; 

9  (3)  in  the  second  sentence  of  subsection  (b)  by  striking  "a  sum  equal" 

10  and  inserting  "an  amount  equal"; 

11  (4)  by  striking  "sum",  "sums",  and  "fine"  each  place  any  such  word 

12  appears  and  inserting  "civil  penalty";  and 

13  (S)  by  adding  at  the  end  the  following  new  subsection: 

14  "(e)  A  civil  penalty  under  this  section  may  be  mitigated  and  the  imposition 

15  of  the  [)enalty  waived  under  such  regulations  as  the  Attorney  General  shall 

16  prescribe  in  cases  in  which- 

17  "(1)  the  carrier  demonstrates  that  it  had  screened  passengers  for  travel 

18  documents  on  the  flight  or  other  conveyance  in  accordance  with  procedures 

19  prescribed  by  the  Attorney  General,  or 

20  "(2)  there  exist  other  circumstances  that  would  justify  the  remission 

21  or  mitigation  of  the  penalty." 

22  (b)    EFFECnVE  DATE.--The  amendments  made  by  this  subsection  shall 

23  apply  with  respect  to  aliens  brought  to  the  U.S.  60  days  after  the  date  of  enactment 

24  of  this  Act. 
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Mr.  Mazzoli.  Mr.  Bonaventura. 

STATEMENT  OF  VINCENT  BONAVENTURA,  GENERAL  MANAGER, 
NEWARK  INTERNATIONAL  AIRPORT,  AIRPORT  OPERATORS 
COUNCIL  INTERNATIONAL 

Mr.  Bonaventura.  Thank  you,  Mr.  Chairman. 

I  am  here  to  speak  for  a  coalition  of  travel  and  tourism  organiza- 
tions, including  the  American  Association  of  Airport  Executives, 
Airport  Council  International,  the  Air  Transport  Association,  and 
the  Travel  and  Tourism  Government  Affairs  Council. 

This  coalition  had  the  privilege  of  testifying  before  this  commit- 
tee last  year,  and  we  appreciate  the  opportunity  to  do  it  again  this 
year.  The  coalition  represents  the  interests  of  one  of  our  Nation's 
largest  industries:  travel  and  tourism. 

Travel  and  tourism  generates  a  $53  billion  annual  trade  surplus. 
The  42.7  million  international  tourists  who  visit  the  United  States 
each  year  spend  over  $92,000  per  minute  on  gifts,  souvenirs,  food, 
travel -related  services,  and  lodging.  In  addition,  the  travel  and 
tourism  industry  directly  employs  nearly  6  million  Americans,  ac- 
counting for  $91  billion  in  payroll. 

Last  year,  this  coalition  was  formed  to  advocate  the  adoption  of 
legislation  introduced  by  Mr.  Schumer,  H.R.  5555,  which  would 
have  amended  the  Immigration  and  Nationality  Act  to  make  immi- 
gration procedures  more  efficient  and  border  control  more  effective. 
We  are  grateful  for  the  subcommittee's  efforts  in  passing  H.R.  5555 
during  the  last  session  of  Congress. 

The  coalition  appreciates  the  opportunity  to  return  again  this 
year  to  support  Mr.  Schumer's  proposals  to  modernize  the  inspec- 
tion process  and  to  addressing  the  growing  problem  of  illegal  trav- 
elers and  the  abuse  of  the  immigration  system.  The  coalition  mem- 
bers believe  that  a  legislative  effort  is  the  only  method  to  resolve 
these  problems,  and  is  pleased  to  have  the  opportunity  to  partici- 
pate in  these  proceedings. 

The  coalition  is  convinced  that  there  are  ways  that  the  U.S.  Gov- 
ernment can  expedite  citizens'  and  visitors'  processing,  while  en- 
hancing its  enforcement  mission.  Our  suggestions,  which  are  aimed 
at  helping  the  Federal  inspection  services  to  perform  these  task 
more  efficiently,  providing  the  tools  to  protect  our  borders  and  fa- 
cilitate air  passenger  entry  into  the  country,  are  based  on  two 
premises.  Current  statutes  must  be  reviewed  and  changed  to  take 
better  advantage  of  modem  technology  and  contemporary  law  en- 
forcement techniques. 

National  security  policy,  as  it  relates  to  border  enforcement, 
should  be  clearly  defined  and  key  questions  answered.  While  there 
have  been  some  improvements  in  passenger  processing  in  the  past 
few  years,  and  we  are  encouraged  by  the  soon  to  be  introduced  INS 
Pass  Program  at  Newark  and  Kennedy  Airports — and  I  am  already 
enrolled  in  the  program — we  are  quite  concerned  by  INS's  failure 
to  announce  its  summer  staffing  plans,  which  are  essential  to 
maintaining  the  improved  processing  time. 

We  are  also  concerned  with  the  growing  number  of  people,  who 
are  attempting  to  enter  the  United  States  illegally  by  way  of  the 
international  commercial  air  service. 
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These  undocumented  illegals  place  a  strain  on  the  resources  of 
the  inspection  services  and  airport  facilities.  Aside  from  the  extra 
cost  imposed  on  INS  to  deal  with  this  situation,  we  are  concerned 
about  the  significant  delays  in  the  processing  of  legitimate  air  trav- 
elers, which  is  being  caused  by  the  lost  of  INS  inspectors'  time  due 
to  the  extent  of  secondary  interviews  which  must  be  conducted 
with  the  undocumented  travelers  at  the  airport. 

Furthermore,  many  of  these  undocumented  travelers  are  released 
into  the  community  where  they  become  a  drain  on  the  community 
resources.  In  addition,  as  apparently  is  the  case  in  the  World  Trade 
Center  bombing,  they  can  pose  a  significant  national  security  risk. 

Legislative  reform  measures  are  needed  to  ensure  that  a  public 
backlash  to  the  insidious  flow  of  illegal  travelers  does  not  result  in 
measures  which  would  impede  the  flow  of  the  vast  majority  of  the 
legitimate  travelers,  who  are  of  no  interest  to  the  Federal  agencies. 

We  believe  that  the  legislation  introduced  in  this  subcommittee 
and  under  review  today  can  rectify  the  remaining  problems,  which 
have  the  potential  to  create  a  serious  downturn  in  a  vital  section 
of  our  Nation's  economy. 

Reforms  that  can  accomplish  these  goals  are  a  redefinition  of  in- 
spection, to  clearly  allow  the  use  of  electronic  passenger  manifest 
and  other  forms  of  scrutiny  as  the  basis  for  the  admission  of  pas- 
sengers. Expanded  use  of  machine  readable  data  from  passports  as 
the  oasis  for  government  recordkeeping  functions  to  preinspections 
can  free  inspectors  from  time-consuming  clerical  tasks. 

Expansion  of  the  INS  preinspection  program  to  additional  over- 
seas sites  can  reduce  the  burden  placed  on  domestic  arrival  holds. 
Making  the  visa  waiver  program  permanent  will  encourage  a  high- 
level  tourism  from  major  source  countries. 

Earmarking  INS  user  fee  legislation  will  ensure  that  revenues 
are  spent  on  passenger  inspection  and  facilitation  initiatives,  and 
mandate  that  U.S.  citizens  are  given  expedited  treatment  by  INS. 
Directing  INS  to  make  a  more  proactive  role  will  prevent  illegal 
travelers  from  reaching  the  United  States. 

Fostering  a  cooperative  effort  with  the  air  carriers  and  other 
Federal  agencies  with  information  on  international  travelers,  would 
facilitate  the  prevention  of  known  hostiles  or  falsely  documented 
travelers  from  boarding  U.S.  bound  carriers.  Providing  better  train- 
ing of  personnel  and  official  notification  of  document  design 
changes,  as  well  as  positive  rewards  for  carrier's  compliance,  are 
also  needed  to  ensure  these  issues  are  addressed. 

In  summary,  we  must  move  quickly  to  assure  that  another  im- 
portant sector  of  the  American  economy  is  not  eroded  by  competi- 
tion from  other  nations.  Failure  to  adjust  to  the  norms  in  place 
elsewhere  for  welcoming  tourists  and  business  travelers,  cannot  be 
compensated  for  in  other  ways.  Entry  formalities  must  be  efficient 
or  the  market  will  simply  go  elsewhere. 

The  airport,  airline,  and  tourism  industries  believe  this  deterio- 
ration can  be  avoided  by  passing  long  overdue,  revenue-neutral  leg- 
islation, by  undertaking  a  careful  reassessment  of  U.S.  border  secu- 
rity policy,  and  addressing  concerns  over  illegal  immigration,  and 
by  amending  procedures  to  deter  attempts  to  enter  the  country  ille- 
gally. 

I  thank  you,  Mr.  Chairman. 
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Mr.  Mazzoli.  Thank  you,  Mr.  Bonaventura. 

[The  prepared  statement  of  Mr.  Bonaventura  follows:] 


Prepared  Statement  of  Vincent  Bonaventura,  General  Manager, 
Newark  International  Airport,  Airport  Operators  Council 
International 


The  American  Association  of  Airport  Executives  (AAAE)  is  a  professional  organization 
representing  the  men  and  women  who  manage  airports  in  the  United  States. 

The  Airports  Council  International-North  America  (ACI-NA)  represents  143  local, 
regional,  and  state  governing  bodies  that  own  and  operate  approximately  300 
commercial  service  airports  and  more  than  160  associate  members  representing  a 
wide  variety  of  businesses  who  provide  products  and  services  to  airports. 

The  Ar  Transport  Association  (ATA)  represents  the  18  carriers  that  handle  over  95 
percent  of  the  scheduled  commercial  airline  traffic  in  the  United  States,  and  that 
provide  air  service  to  over  80  foreign  countries. 

The  Travel  and  Tourism  Government  Affairs  Council  is  the  national  organization  that 
represents  the  position  of  the  unified  travel  and  tourism  industry  on  legislative  and 
regulatory  issues  of  common  concem.  As  a  govemment  affairs  network,  the  Council 
provides  policy  research  and  educational  support  to  both  the  federal  govemment  and 
the  industry.  The  Council  is  comprised  of  thirty-six  major  national  travel  and  tourism 
organizations,  representing  every  segment  of  the  industry,  including  all  modes  of 
transportation,  accomodations,  food  services,  travel  agents,  recreation  facilities,  tour 
operators,  attractions  and  state  and  local  tourism  officials. 
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INTRODUCTION 

International  travel  and  tourism  has  become  a  vital  part  of  America's  effort  to 
improve  its  position  in  the  global  economy.   U.S.  business  interests  depend  on  the 
mobility  provided  by  frequent  air  service  between  countries,  and  visitors  to  this  country 
make  a  significant  contribution  to  the  balance  of  payments.  At  a  time  when  recession 
is  taking  its  toll  on  virtually  all  sectors  of  the  American  economy,  the  $53  billion  travel 
and  tourism  generates  an  impressive  trade  surplus.  The  42.7  million  international 
tourists  who  visit  the  United  States  each  year,  spend  $92,846  per  minute  on  gifts, 
souvenirs,  food,  travel  related  services  and  lodging.  In  addition,  the  travel  and  tourism 
industry  directly  employs  nearly  6  million  Americans  accounting  for  $91  billion  in 
payroll. 

Despite  the  importance  of  travel  and  tourism  to  the  U.S.  economy,  the 
government  has  been  reluctant  to  adopt  policies  that  would  help  secure  a  greater 
share  of  the  international  travel  and  tourism  market.   f\^ost  countries  have  taken 
aggressive  steps  to  welcome  tourists  with  painless  entry  procedures;  however,  archaic 
laws  and  outdated  priorities  often  turn  a  trip  to  America  into  an  unnecessarily  slow, 
unpleasant  and  often  humiliating  experience. 

Such  a  reputation  has  serious  consequences  for  the  tourism  industry. 
International  visitors  are  sensitive  to  the  way  they  are  treated,  and  the  impression  they 
get  is  a  lasting  one  that  will  influence  their  vacation  plans  for  many  years  to  come.  We 
are  also  concerned  that  INS  has  not  yet  provided  summer  staffing  needed  to  address 
this  summer's  international  visitors  arriving  in  at  the  rate  of  81  per  minute.  France  and 
the  United  Kingdom,  among  other  nations,  have  documented  the  downturn  in  tourism 
that  occurs  when  travelers  are  subjected  to  extraordinary  procedures;  the  U.S.,  with  its 
long  waits  to  go  through  routine  formalities,  is  next  in  line  to  suffer  a  slump  in  tourism- 
dependent  jobs  and  a  decline  in  the  competitiveness  of  its  related  industries. 

The  industry  is  convinced  that  there  are  ways  that  the  U.S.  government  can 
expedite  citizen  and  visitor  processing  while  enhancing  its  enforcement  mission.   Our 
suggestions,  which  are  aimed  at  helping  the  federal  inspection  services  to  perform 
their  tasks  more  efficiently,  providing  the  tools  to  protect  our  borders  and  facilitating  air 
passenger  entry  into  the  country,  are  based  on  two  premises: 

•  Current  statutes  must  be  reviewed  and  changed  to  take  better  advantage 
of  modern  technology  and  contemporary  law  enforcement  techniques. 

•  National  security  policy  as  it  relates  to  border  enforcement  should  be 
clearly  defined,  and  key  questions  answered. 
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THE  OUTDATED  IMMIGRATION  INSPECTION  SYSTEM 

While  there  has  been  an  improvement  in  the  past  few  years  all  too  frequently 
foreign  visitors  and  U.S.  citizens  continue  to  face  an  arduous  inspection  procedure 
that  can  take  several  hours.  Lengthy  waits  aboard  the  aircraft  are  often  followed  by 
hour-long  lines  in  crowded  arrival  halls,  as  passengers  endure  a  time  consuming,  labor 
intensive  immigration  inspection.  This  situation  is  caused  by  two  factors:  first, 
immigration  processing  that  requires  all  passengers  to  be  handled  the  same,  even 
though  less  than  a  fraction  of  one  percent  are  of  interest  to  federal  agencies;  and 
second,  an  outmoded  assumption  that  this  type  of  scrutiny  is  required  in  the  interests 
of  national  security. 

The  INS  retains  methods  that  are  not  based  on  some  form  of  risk  assessment  or 
profiling  technique.  As  mentioned  earlier,  INS  strategy  is  based  on  the  perception  that 
current  law  requires  a  personal  inspection  of  all  passengers  despite  the  fact  that  only  a 
tiny  fraction  poses  any  enforcement  risk.  This  leads  to  an  unprecedented  waste  of 
resources:  unable  to  adopt  better  methods,  the  agency  instead  must  rely  on  staffing 
increases  alone  to  accomplish  its  mission.  Airport  facilities,  peak  arrival  periods, 
seasonal  traffic  and  around-the-clock  operations  all  conspire  to  make  work  force  levels 
the  least  efficient  of  tools  -  but  the  only  one  available  under  present  guidelines  and 
statutes. 

The  tourism  industry  believes  these  laws  can  be  updated  to  accommodate 
more  modern  inspection  systems.  We  are  encouraged  by  INS's  adoption  of  such 
systems  as  the  INSPASS.  but  tools  such  as  these  and  other  uses  of  electronic  data 
bases  and  law  enforcement  profiling  methods  cannot  be  taken  full  advantage  of  unless 
certain  changes  are  made  to  the  35-year  old  Immigration  and  Nationality  Act 

Legislation  would  have  the  added  benefit  of  bringing  the  U.S.  into  closer 
compliance  with  the  changes  it  sponsored  to  the  1944  Convention  on  International 
Civil  Aviation  (the  "Chicago  Convention"),  which  is  the  principal  instrument  of 
international  aviation  law.  In  1988  the  United  States  govemment  offered  an 
amendment  to  Annex  9  of  the  treaty  calling  for  contracting  states  to  establish  as  a 
goal  the  clearance  of  air  passengers  through  the  entire  federal  inspection  process 
within  forty  five  minutes  of  arrival.   Under  this  amendment,  all  passengers  requiring  not 
more  than  the  normal  inspection  at  international  airports  should  move  through  all 
inspection  agencies  in  less  than  45  minutes  regardless  of  aircraft  size  and  scheduled 
an-ival  time.  The  U.S.  amendment  was  adopted  on  December  4,  1989. 
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We  appreciate  the  efforts  of  the  Subcommittee  in  passing  last  years  INS 
reform  legislation  and  we  support  the  legislation  that  Mr.  Schumer  has  introduced  this 
year  to  address  these  issues.  We  believe  the  goal  of  INS  reform  can  be  accomplished 
in  several  innovative  ways  addressed  by  the  legislation  introduced  in  this 
Subcommittee: 

•  Redefine  the  definition  of  "inspection"  to  clearly  allow  the  use  of  electronic 
passenger  manifests  and  other  forms  of  scrutiny  as  the  basis  for  the 
admission  of  passengers; 

•  Encourage  expanded  use  of  machine  readable  data  from  passports  as 
the  basis  for  government  record  keeping  functions,  to  free  inspectors 
from  time-consuming  c'erical  tasks; 

•  Expand  the  INS  preinspection  program  to  additional  overseas  sites,  thus 
reducing  the  burden  placed  on  domestic  arrival  halls; 

•  Make  the  visa  waiver  program  a  permanent  one  in  order  to  encourage  a 
higher  level  of  tourism  from  major  source  countries; 

•  Earmark  INS  user  fee  legislation  to  ensure  revenues  are  spent  on 
passenger  inspection  and  facilitation  initiatives; 

•  Mandate  that  U.S.  citizens  be  given  expedited  treatment  by  INS;  and 

•  Require  all  inspections  to  be  completed  within  the  30  minute  time  frame. 

It  should  be  stressed  that  this  legislation  would  have  no  negative  impact  on  the 
budget.  The  $5  user  fee  INS  collects  from  all  passengers  arriving  in  the  United  States 
makes  available  over  $200  million  per  year  that  the  agency  can  use  to  fund 
inspections  activities.   In  fact,  at  the  end  of  FY  92  INS  showed  a  $47  million  surplus. 


THE  NATIONAL  SECURITY  QUESTION 

One  of  the  arguments  used  to  justify  current  immigration  inspection  procedures 
is  based  on  the  perception  that  stringent  documentary  checks  are  in  the  interest  of 
national  security.  The  tourism  industry  believes  that  the  assumptions  on  which  this 
policy  is  based  are  due  for  review  by  appropriate  government  officials.  Among  the 
questions  that  should  be  answered  include: 

•  Do  the  painstaking  procedures  used  at  airports  properly  correspond  to 

the  present  national  security  threat  posed  by  commercial  air  passengers, 
and  are  such  procedures  effective? 
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•  Are  the  methods  used  at  the  airports  consistent  with  those  employed  at 
the  land  border,  where  ten  times  as  many  people  gain  admission  to  the 
U.S.  each  year? 

•  Are  the  checks  and  routines  directly  related  to  national  security,  or  are 
they  required  for  other  law  enforcement  purposes  that  are  clearly 
justifiable? 

•  Do  the  procedures  unnecessarily  duplicate  the  rigorous  airline  security 
practices? 

•  Do  inspectional  procedures  produce  results  that  outweigh  the  degree  of 
inconvenience  suffered  by  legitimate  travelers? 

In  the  process  of  reexamining  U.S.  policy  in  this  area,  the  industry  recommends 
a  thorough  review  of  border  control  practices  used  by  other  nations,  and  by  other 
agencies  such  as  the  Customs  Service.  The  United  States  is  unique  in  its  multi-tiered 
inspection  system,  despite  the  fact  that  it  is  one  of  the  few  countries  to  benefit  from 
fully  computerized  lookouts  and  readily  available  advance  information  on  arriving 
passengers.  The  major  tourism  destinations  of  Westem  Europe  serve  as  prime 

examples  of  systems  that  are  adept  at  intercepting  undesirable  individuals  through 
profiling  techniques.  Governments  in  France,  Germany,  the  Netherlands  and  the 
United  Kingdom  -  sensitive  to  complaints  from  constituents  and  tourists  alike  -  long 
ago  determined  that  the  low-risk  traffic  encountered  on  commercial  flights  required 
less  intrusive  methods  than  are  used  here. 

ILLEGAL  TRAVELERS 

A  growing  number  of  people  are  attempting  to  enter  the  United  States  illegally 
by  way  of  the  international  commercial  air  service.  Their  intent  is  to  circumvent  the 
standard  procedures  of  the  immigration  system  by  arriving  in  the  United  States  with 
falsified  documents,  or  destroying  their  documentation  en  route  in  order  to  declare 
asylum  on  arrival.  Hundreds  of  illegal  travelers  gain  access  this  way  everyday.  These 
undocumented  "illegals"  place  a  strain  on  the  resources  of  the  inspection  services  and 
airport  facilities.  INS  Inspectors  are  required  to  perform  extensive  secondary 
interviews,  pay  for  costly  and  time  consuming  adjudications  for  each  undocumented 
traveler,  and  provide  for  construction  and  maintenance  of  detention  facilities  until  their 
trial  date.  INS  must  also  arrange  and  pay  for  their  transportation  to  detention  centers 
if  such  facilities  are  not  available  at  the  port  of  entry.  INS  inspectors  are  also  being 
reassigned  from  busy  airports  to  sea  and  Isind  ports  to  assist  in  the  processing  of  the 
increasing  number  of  illegal  travelers  creating  significant  delays  at  airports  for 
legitimate  air  travelers.  Many  of  these  undocumented  travelers  are  released  into  the 
community  where  they  become  a  drain  on  community  resources.   In  addition,  as 
apparently  is  the  case  in  the  Worid  Trade  Center  bombing,  they  can  pose  a  significant 
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national  security  risk.  We  believe  that  legislative  reform  measures  are  needed  to 
ensure  that  a  public  backlash  to  this  insidious  flow  of  illegal  travellers  does  not  result  in 
measures  which  would  impede  the  flow  of  the  vast  majority  of  legitimate  travelers  who 
are  of  no  interest  to  the  federal  agencies.   Such  legislation: 

•  Should  direct  INS  to  take  a  more  pro-active  role  in  preventing  illegal 
travelers  from  reaching  the  United  States. 

•  Foster  a  cooperative  effort  with  the  air  carriers  and  other  federal  agencies 
with  information  on  international  travelers  would  facilitate  the  prevention 
of  known  hostiles  or  falsely  documented  travellers  from  boarding  U.S. 
bound  carriers. 

•  Provide  better  training  of  personnel,  and  official  notification  of  document 
design  changes,  as  well  as  positive  rewards  for  carrier  compliance  are 
also  needed  to  ensure  that  these  issues  will  be  addressed. 


In  summary,  we  must  move  quickly  to  ensure  that  another  important 
sector  of  the  American  economy  is  not  eroded  by  competition  from  other  nations. 
Failure  to  adjust  to  the  norms  in  place  elsewhere  for  welcoming  tourists  and  business 
travelers  cannot  be  compensated  for  in  other  ways;  entry  formalities  must  be  efficient, 
or  the  market  will  simply  go  elsewhere.  The  airline,  airport  and  tourism  industries 
believe  this  deterioration  can  be  avoided  by  passing  long  overdue,  revenue-neutral 
legislation  and  by  undertaking  a  careful  reassessment  of  U.S.  border  security  policy. 
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Mr.  Mazzoli.  Let  me  yield  myself  5  minutes. 

First  of  all,  you  are  very  well  named  for  someone  who  is  involved 
in  a  tourism.  Bonaventura,  I  think,  in  my  halting  Italian,  means, 
good  adventure  or  good  traveling. 

Mr.  Bonaventura.  Yes,  Good  adventure,  good  traveling.  Yes, 
that  is  right. 

Mr.  Mazzoli.  Your  mother  and  father  named  you  very  well. 

[Laughter.] 

Mr.  Mazzoli.  Mr.  Norton,  let  me  mention  a  couple  of  things, 
first.  You  were  mentioning  that  the  airlines  were  not  counseled  or 
consulted.  Apparently,  your  advice  was  not  sought  by  the  State  De- 
partment when  this  new  passport  was  developed.  Is  that  correct? 

Mr.  Norton.  That's  right. 

Mr.  Mazzoli.  I  guess  my  question  would  be  if  so — and  I  do  not 
mean  on  each  and  every  change  you  would  recommend — ^but  even 
if  you  were  contacted,  is  it  not  the  fate  of  any  kind  of  document — 
and  later  this  year,  we  are  going  to  be  talking  about  illegal  immi- 
gration and  the  question  of  work  permits  and  things  of  that  na- 
ture— but  isn't  the  fate  of  anything  like  that  hologram  or  not,  to 
be  very,  very  craftily  duplicated  by  some  person,  somewhere  in  this 
world? 

Mr.  Norton.  That  is  true.  There  is  going  to  be  somebody  trying 
to  replicate  a  document,  no  matter  what.  However,  we  find  that 
they  tend  to  move  to  other  documents  that  are  easier  to  reproduce. 

I  would  not  say  that  they  failed  to  listen  to  us.  We  actively  went 
to  the  State  Department,  as  long  as  2  years  ago,  and  said  that  we 
needed  something  that  would  allow  our  people  to  see  if  the  docu- 
ment had  been  altered.  A  lot  of  other  countries  have  done  this.  Ger- 
many has  a  better  passport,  and  so  has  Canada,  Australia,  and 
even  Korea. 

Mr.  Mazzoli.  It  is  better  than  our  passport,  now? 

Mr.  Norton.  It  is  better  than  our  passport.  It  is  better  protection 
against  fraud  reproduction.  We  pointed  this  out  to  them  repeatedly 
over  the  past  year,  and  are  very  concerned  that  they  have  come  up 
with  a  product  that  fails  on  all  fronts. 

Mr.  Mazzoli.  It  is  amazing.  What,  for  example,  would  the  Ger- 
man's passport  have  that  ours  does  not  have  that  makes  it  less  eas- 
ily duplicated  or  less  easily  reproduced? 

Mr.  Norton.  The  photograph  is  etched  into  the  paper,  if  you 
will,  by  a  laser  printer.  The  lamination  has  a  resistance  to  peeling 
back,  which  is  the  primary  failure  of  this  lamination.  You  can  do 
it  with  a  household  iron  set  on  a  warm  temperature  without  affect- 
ing it. 

Other  laminates  are  far  better  at  not  having  that  happen;  like, 
impregnating  it  with  other  things  that  can  be  detected  by  certain 
types  of  instruments.  That  is  a  way  that  Canada  has  gone.  We  lack 
that  as  a  feature.  There  are  many  steps  that  could  be  taken. 

Now  in  their  defense,  I  think  we  are  locked  into  an  appropriation 
system  for  the  passport  that  prevents  them  from  spending  very 
much  money  on  the  document.  We  probably  spend  less  than  one- 
sixth  of  what  Japan  spends  in  producing  their  passports  on  our 
own.  So  with  some  changes  to  that,  perhaps  the  user  fee  system 
would  be  a  better  way  to  counteract  that  problem. 
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Mr.  Mazzoli.  There  is  another  term  we  use  in  Kentucky.  It  is 
another  saying  of,  "A  penny-wise  and  pound-foolish."  So,  maybe,  in 
some  respect,  we  are  being  pound-foohsh  here  by  worrying  about 
the  cost  of  this  when,  in  fact,  we  wind  up  with  a  document  that 
does  not  work. 

Let  me  ask  you  a  last  question.  I  do  not  have  any  doubt  in  the 
way  that  you  will  answer  this. 

However,  there  are  some  who  charge  that,  really,  the  airlines  are 
trying  to  get  more  or  less  of  a  free  ride  here.  You  are  trying  to  bail 
out  from  the  responsibilities  you  and  your  people  have  to  be  part 
of  this.  How  do  you  answer  that? 

Mr.  Norton.  I  think  that  we  have  shown  that  we  have  devoted 
incredible  resources  to  this  effort.  The  installation  and  software  de- 
sign and  the  personnel  required  just  to  run  this  system  alone  is 
costing  us  millions  of  dollars. 

However,  our  main  point  is  that  Congress  said,  back  in  1952, 
check  for  a  visa  and  check  for  a  passport.  If  a  passenger  does  not 
have  one,  they  cannot  get  on.  Congress  has  never  grappled  with 
the  idea  of  fraud.  The  fine  system  was  not  developed  for  that  pur- 
pose. 

Now,  because  the  fine  is  a  hefty  amount  and  because  these 
wheels  grind  slowly  on  a  policy  front,  we  put  a  lot  of  people  in  place 
as  trainers,  as  gate  check  agents,  and  others,  to  try  to  stop  this. 

However,  we  are  doing  so  in  a  vacuum.  We  are  not  receiving  gov- 
ernment guidance,  government  assistance,  or  government  programs 
that  could  help  us  get  a  better  handle  on  this.  We  are  operating 
in  the  blind. 

Mr.  Mazzoli.  Mr.  Bonaventura,  you  can  join  the  parade  in  your 
concern  about  the  INS  summer  staffmg  levels  and  plans.  You  may 
have  been  in  the  room  earlier  when  we  were  urging  that  some  per- 
manent Commissioner  be  named  and  cleared  for  the  post.  I  guess, 
until  that  time  comes,  nobody  knows  exactly  what  will  happen. 

I  have  a  second  round  of  questions.  However,  before  I  yield  to  my 
friend  from  Illinois,  I  do  want  to  salute  Professor  Vaughns  on  what 
I  think  is  a  very  interesting  way  that  you  crystallized  this  subject 
as  far  as  in  my  mind  as  I  read  your  testimony  the  other  night. 

That  is,  we  have  always  been  a  country  of  second  asylum,  as  you 
put  it.  In  effect,  we  were  taking  people  who  had  been  cleared 
abroad  in  a  refugee  program  or  somehow  they  had  been  someplace 
and  they  are  coming  in.  Now  all  of  a  sudden,  we  are  finding  all 
these  people  literally  at  our  doorstep,  inside  our  boundaries — in  our 
airports,  in  our  bus  stations,  coming  up  on  the  shores. 

As  I  think  you  pointed  out,  we  are  not  really  prepared  for  this 
new  reality  of  what  we  are  as  a  nation,  which  is  a  result  of  tele- 
communications, transportation,  and  all  the  abilities  that  people 
have  of  moving  around  the  world  in  ways  not  dreamed  of  even  a 
few  years  ago. 

So  I  will  come  back  to  that  point.  However,  I  thought  that  you 
really  did,  in  your  studies,  pull  together  exactly  where  we  are. 

We  are  now  trying  to  grapple  with  this  new  reality  that  faces  us 
of  being  in  a  place  where  people  come  first.  That  is  not  when  they 
come  second  or  not  when  we  have  the  luxury  of  going  through  all 
the  detailed  work  abroad  and  teaching  them  English  and  doing  as 
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we  did  from  Southeast  Asia  and  every  place  else.  They  are  now 
here,  and  we  have  to  somehow  recognize  that. 

Ms.  Vaughns.  I  just  wanted  to  say  that  this  is  an  observation 
I  borrowed  from  other  legal  commentators.  I  did  not  come  up  with 
that  one  on  my  own. 

Mr.  Mazzoli.  Well,  you  are  entirely  too  honest,  but  we  appreciate 
that  commendable  honesty  on  your  part.  We  do  not  always  at- 
tribute around  here  as  we  probaoly  do  in  academia,  but  thank  you. 

The  Chair  recognizes  the  gentleman  from  Illinois. 

Mr.  Sangmeister.  Mr.  Rubin,  you  sound  an  awful  lot  like  the 
people  I  had  in  my  district  office  in  Joliet,  IL,  before  I  left  there 
yesterday,  except  tnat  you  are  a  little  bit  more  articulate. 

As  I  listen  to  your  testimony — and  I  am  trying  to  figure  out  ex- 
actly where  you  are  coming  from — are  you  saying  that  there  is  not 
a  problem  here  at  all,  and  that  the  legislation  that  is  pending  be- 
fore us  should  be  just  discarded,  and  that  there  is  not  a  problem 
out  there?  Are  we  just  misunderstanding  that  whole  scheme  of 
thing,  and  things  are  not  as  bad  as  what  are  being  alleged  here, 
and  we  should  do  nothing?  Is  that  what  you  are  saying? 

Mr.  Rubin.  No,  absolutely  not,  sir. 

Mr.  Sangmeister.  Then  we  would  like  to  hear  in  the  committee, 
not  only  the  criticism  of  what  we  are  trying  to  do,  but  then  what 
is  the  alternative?  What  are  you  suggesting  that  this  committee 
ought  to  do? 

Mr.  Rubin.  Well,  I  thought  I  did  that  at  the  end  of  my  oral  testi- 
mony today.  I  certainly  did,  more  extensively  in  my  written  testi- 
mony, set  forth  some  of  the  concerns. 

I  think  that  a  fundamental  difference  in  my  approach  right  now 
is  we  have  a  system  that  is  in  an  embryonic  stage.  I  think  that  we 
struggled  for  10  to  12  years  with  ridding  the  system  of  the  political 
taint  that  allowed  the  asylum  process  to  be  used  by  the  administra- 
tion as,  essentially,  a  tool  of  foreign  policy.  It  was  a  very  important 
step.  The  INS  worked  with  the  advocacy  community  in  remedying 
those  concerns.  It  is  just  up  and  running  now. 

I  think  that  the  quality  of  the  adjudications  is  vastly  superior  to 
anything  that  we  have  seen  in  the  last  12  or  13  years.  I  would  like 
to  see  that  system  beefed  up. 

I  look  at  the  number  of  adjudicators  that  are  in  other  countries. 
We  have  got  150  to  160  asylum  officers  in  this  country  right  now. 
Well,  last  year  Canada  used  260  adjudicators  for  only  30,000  cases. 
Switzerland  used  500. 

That  is  three  times  of  what  we  currently  have  to  also  handle  ap- 
proximately 37,000  cases.  As  I  indicated,  I  believe  this  to  be  the  ap- 
proximate ballpark  figure  for  the  kinds  of  numbers  that  we  are 
really  talking  about.  I  believe  that  this  hundred  thousand  number 
is  inflated  due  to,  in  fact,  what  was  prior  administration  abuse  of 
the  asylum  system. 

So  I  think  that  it  is  manageable  with  sufficient  resources,  which 
is  to  say  that  currently  the  resources  are  not  there.  The  delays  are 
present,  and  it  allows  those  people — and  I  would  say  that  they  are 
a  minority,  certainly,  no  way  near  a  majority.  However,  they  are 
certainly  out  there  who  seek  to  abuse  the  asylum  system.  The 
delays  work  in  their  favor,  and  we  can  deal  with  those  delays. 
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I  think  that  if  we  are  willing  to  commit  ourselves  up  front  to 
quality  adjudications,  that  those  of  us  who  advocate  the  rights  of 
refugees  are  not  that  troubled  by  expedited  proceedings. 

Mr.  McCollum  at  least  talks  about  this  in  concept.  I  have  great 
reservations  about  how  it  is  set  out  on  paper.  However,  in  concept, 
if  it  is  a  quality  adjudication  and  we  know  that  it  is  a  frivolous  asy- 
lum claim,  I  have  no  problem  with  sending  the  person  back.  I  do 
not  want  to  spend  money  on  them.  I  do  not  want  to  expend  re- 
sources on  them.  If  we  are  sure  it  is  an  abusive  claim,  I  want  to 
make  sure  that  my  clients,  who  come  into  my  office,  that  I  know 
are  bona  fide  asylum-seekers,  get  a  fair  shot  at  it.  Those  abusers 
of  the  system  are  hurting  my  clients. 

So  I  think  that  there  is  a  problem  with  the  system.  I  thmk  that 
it  is  a  question  of  commitment  of  resources.  I  think  that  we  can 
play  around  a  little  bit  with  some  of  the  up-front  screens,  frivolous 
screens,  manifestly  unfounded  screens,  but  they  have  got  to  be 
quality  adjudications. 

I  do  not  think  any  of  us  are  going  to  be  comfortable  if  the  screen- 
ing is  done  by  someone  who  is  not  trained  in  asylum  law,  and  that 
the  person  really  does  not  understand  what  they  need  to  do  to 
make  out  a  claim. 

Again,  I  would  refer  you  to  the  three  case  studies  that  I  append 
to  my  testimony.  These  are  cases  that  came  through  my  offices. 
They  are  people  who  are  suffering  from  post-traumatic-stress  sjm- 
drome.  It  is  a  very  common  occurrence,  as  the  chairman  certainly 
knows  in  his  years  of  work  around  these  issues,  for  refugees  to  ex- 
perience. 

They  come  in.  They  deny  everything.  They  will  not  reveal  infor- 
mation. They  are  coming  in  with  fraudulent  documents.  We  have 
got  to  recognize  that  those  people,  who  we  would  otherwise  accuse 
of  fraud— we  would  say,  "You  are  hedging  the  facts.  Why  don't  you 
be  more  forthright?"  They  are,  in  fact,  the  people  who  have  been 
terrorized,  who  have  the  greatest  fear,  the  strongest  asylum  claims. 
I  want  to  make  sure  that  whatever  reform  we  do,  recognizes  that 
and  ensures  that  those  folks  are  protected. 

Mr.  Sangmeister.  Mr.  McNary,  you  say  that  might  cost  $1  bil- 
lion to  follow  that  program;  is  that  right? 

Mr.  McNary.  No.  That  is  if  you  do  it  through  detention.  That  is 
a  budget-buster,  in  my  judgment.  I  do  not  disagree  with  Mr.  Rubin, 
except  we  do  not  ever  get  to  the  point  that  he  is  addressing,  as  long 
as  we  are  overwhelmed  with  people  coming  in  from  London. 

I  mean,  you  need  some  numbers  from  INS  as  to  the  percentages 
of  people  who  come  in  from  a  place  where  they  could  have  claimed 
asylum.  Yet,  they  preferred  to  live  in  the  United  States  or  they 
would  prefer  to  come  here,  because  they  can  beat  our  system.  It  is 
one  thing  to  be  humanitarian.  It  is  another  thing  to  be  a  chump. 
Our  system  is  broken.  They  know  they  can  beat  us.  So  if  we  can 
screen  out  those  people,  and  we  do  it — and  we  are  in  a  position  to 
do  it  now  with  trained  adjudicators — we  would  screen  them  out. 
Then  we  would  get  to  a  position  where  they  can  have  an  adversary 
proceeding,  and  the  lawyers  come  in. 

It  is  a  close  call  a  lot  of  times,  on  a  well-founded  fear  of  persecu- 
tion. That  is  manageable.  There  we  can  be  generous.  However,  we 
cannot  do  anything  as  long  as  the  system  is  broken.  We  are  taking 
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too  much  of  our  resources  to  take  care  of  these  people  who  just 
come  in  and  beat  us. 

Mr.  Mazzoli.  The  gentleman's  time  has  expired. 

Mr.  Sangmeister.  If  the  chairman  would  please  allow  me  for 
just  one  moment.  I  have  someplace,  apparently  like  everybody  else 
on  the  committee,  to  go  to  today.  I  just  want  to  get  to  Mr.  Norton, 
because  I  still  do  not  understand  the  responsibility  of  the  airlines. 

Let's  say  that  it  is  a  good  forgery,  but  it  is  a  forgery  of  a  pass- 
port. Are  the  airlines  completely  responsible,  regardless  of  how  well 
that  is  done  or  that  9  out  of  10  people  would  be  fooled  by  that.  Do 

you  get  fined  anywav? 

Mr.  Norton.  If  they  show  up  with  a  good  forgery,  one  that  is 
well  done,  no,  they  do  not  fine  us.  We  are  fined  for  those  who 
should  have  had  a  valid  passport  or  should  have  had  a  visa  and 
showed  up  with  an  expired  passport  or  no  visa. 

We  are  also  fined  for  those  people  who  destroy  or  pass  off  their 
documents  en  route.  That,  the  Government  feels,  is  showing  up 
without  a  passport  or  visa,  and  we  are  fined  for  it. 

The  problem  is  it  is  much  more  complicated  than  just  us  check- 
ing to  see  whether  or  not  they  have  a  valid  document  for  purposes 
of  admission  to  the  United  States.  We  never  had  this  problem 
when  the  law  was  passed  in  1952. 

So,  yes,  we  are  held  Hable  for  those  who  show  up  with  no  docu- 
ments, who  destroy  them  en  route,  after  having  showed  us  some- 
thing that  was  good  enough  to  pass  our  scrutiny.  It  might  not  es- 
cape the  detection  of  an  INS  officer,  but  it  gets  by  us,  and  then 
they  pass  them  on  through  the  system.  They  recycle  them.  Many 
people  take  advantage  of  the  same  scam. 

Mr.  Sangmeister.  I  think  our  passports  are  good  for  what,  10 
years  now? 
Mr.  Norton.  Yes,  10  years. 

Mr.  Sangmeister.  You  are  telling  me  that  other  countries  have 
a  much  more  sophisticated  manner  of  effectively  putting  that  docu- 
ment together  so  that  it  cannot  be  forged,  and  we  are  way  behind 
in  that  type  of  procedure?  ,    t  j 

Mr.  Norton.  Absolutely,  and  that  is  well  documented.  I  do  not 
think  we  are  behind,  technically,  in  being  able  to  do  it;  but  I  think 
that  our  funding  limitations  have  caused  us  to  issue  an  inadequate 
document. 

Mr.  Sangmeister.  Is  the  design  of  that  up  to  the  State  Depart- 
ment? 
Mr.  Norton.  Yes. 

Mr.  Mazzoli.  Yes,  the  gentleman,  formerly  from  INS? 
Mr.  McNary.  Mr.  Sangmeister,  I  wanted  to  encourage  you  to 
pursue  something.  I  am  a  short-termer,  if  any  termer. 

You  asked  the  question  about  monitoring  devices,  and,  obviously, 
you  have  had  some  experience.  When  I  first  came  into  INS,  I  ex- 
plored that  in  great  depth,  because  INS  detention  is  unique.  We 
are  talking  about  a  minor  offender.  We  are  talking  about  short 
times  that  people  are  suppose  to  be  detained.  It  seemed  logical  to 
me  to  use  monitoring  devices. 

What  I  found  was  that  the  monitoring  device  won't  work,  because 
the  person  will  just  take  it  with  them.  A  monitoring  device  works 
with  criminals,  because  a  network  under  the  NCIC  system  is  such 
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that  if  they  are  picked  up  sometimes,  then  they  will  be  returned. 
They  become  fugitives.  These  people  are  not  fugitives.  They  are 
never  in  the  NCIC  system. 

While  I  was  there,  we  did  get  about  10,000  names,  mostly  crimi- 
nal aliens.  In  fact,  they  all  have  some  criminal  connection  into  the 
NCIC.  Then  when  those  people  are  stopped,  they  are  going  to  be 
returned  and  deported.  What  I  would  encourage  you  to  do  is  to  pur- 
sue the  monitoring  device,  but  get  anyone  who  does  not  show  up 
into  the  NCIC.  Then  you  can  use  the  bracelet  or  the  anklet.  They 
can  be  released.  You  do  not  have  the  detention  cost.  There  is  some 
incentive  not  to  run,  first  of  all,  because  any  local  sheriff,  then,  will 
be  advised  that  they  are  loose  and  they  can  be  returned.  As  long 
as  those  that  are  not  fugitives,  then  it  won't  work;  because  they 
just  run  off  and  blend  into  the  subculture. 

Mr.  Sangmeister.  If  it  was  any  other  system,  you  are  saying 
that  you  think  it  could  work? 

Mr.  McNary.  It  could.  If  the  law  enforcement  network  is  plugged 
in,  once  that  person  runs  and  becomes  a  fugitive  and  their  names 
goes  into  the  computer,  so  that  they  are  like  anybody  who  escapes 
from  process,  then  that  will  work. 

Mr.  Mazzoli.  Thank  you  very  much.  That  is  very  interesting  that 
you  talk  about  that. 

I  am  also  fascinated  by  what  I  hear  today.  That  is  in  line  with 
the  gentleman  from  Florida's  bill  that  tries  to  do  quick  things  but 
fair  things  to  people  who  should  not  be  here  and  have  no  reason 
to  be  here,  and  certainly  not  under  any  claim  of  asylum. 

It  seems  to  me  that  if  the  data — and  I  am  going  to  try  to  follow 
up  on  it  somehow — show  that  those  people  who  show  up  with  no 
documents  are  generally  part  of  a  scam.  They  have  been  coached 
and  trained  to  get  rid  of  their  documents  or  they  pass  them  off  to 
a  courier  who  goes  back  and  they  recycle  those.  There  are  people 
coming  from  third  countries  in  which  they  have  no  problem,  there 
is  no  question  that  they  are  not  persecuted,  and  they  can  seek  asy- 
lum there. 

Asylum  means  just  that.  Asylum  does  not  mean  immigration. 
Asylum  does  not  mean  having  a  job  in  America.  Asylum  does  not 
mean  coming  to  join  a  friend  in  Chicago  or  someone  in  Orlando. 
Asylum  means  get  me  out  of  this  persecution.  Protect  me  from 
those  persecutors.  Give  me  a  break. 

If  they  can  get  that  break  in  England  or  in  somewhere  in  South 
America  or  in  Scandinavia  or  fi-om  whence  they  come,  maybe  those 
are  elements.  They  fit  the  profile.  Then  anyone  who  shows  up  with- 
out documents  or  anyone  who  comes  from  another  country  in  which 
they  have  not  been  persecuted,  automatically  there  is  like  a  prima 
facie  case.  Then  they  ought  to  go  back. 

Unless  they  can  somehow  overcome  that  case  by  the  showing,  as 
Mr.  Nadler  says,  of  people  who  cannot  have  good  documents,  who 
are  in  special  extremist  conditions,  then  it  seems  to  me  that  maybe 
that  is  what  we  ought  to  be  looking  at.  Maybe  some  of  those  ele- 
ments that  fit  this  kind  of  a  profile  is  someone  who  is  here  to  try 
to  beat  the  game. 

Anyway,  thank  you  very  much,  George.  The  Chair  recognizes  the 
gentleman  from  Florida. 
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Mr.  McCoLLUM.  Well,  I  thank  the  gentleman,  and  I  think  that 
he  has  made  a  good  point  about  one  of  the  aspects  of  this  whole 
thing.  There  is  no  doubt  about  it. 

I  know  that  is  true,  just  looking  at  the  airports  alone.  Some  peo- 
ple say  that  my  bill  came  only  because  of  the  incidents  up  at  JFK 
and  the  "60  Minutes"  progfram,  and  it  is  not  so.  It  is  just  coinciden- 
tal that  we  introduced  it  a  couple  of  days  afterwards.  We  had  that 
bill  ready  before  "60  Minutes"  ever  came  along,  and  it  just  was  one 
of  those  happenstances. 

Looking  at  what  is  happening  at  the  airports  and  at  the  statis- 
tics, even,  Mr.  Rubin,  if  you  were  right  about  what  happened  with 
Nicarag^ans  and  so  on,  it  is  clear  we  are  facing  an  increasingly  se- 
rious fraud  problem.  The  data  we  have  now  show  that  we  have  had 
a  300-percent  increase  at  those  airports  of  this  kind  of  fraudulent 
document  or  no  document  over  the  past  2  years.  We  are  up  to 
about  35,000  a  year  with  them,  and  they  are  not  the  Nicaraguans 
or  whoever. 

The  rate  of  increase — we  have  got  to  address  it.  We  just  must  ad- 
dress it  in  some  way. 

I  would  like  to  ask  you  this,  Mr.  Norton.  If  I  am  not  mistaken, 
at  some  time  in  the  past,  your  organization  has  supported  the  idea 
of  an  exclusion  screening  mechanism  at  airports  or  some  kind  of  an 
credible  asylum  claim.  I  know  today  you  came  in  primarily  to  talk 
about  Chuck  Schumer's  bill,  which  I  support,  too,  on  the  inspec- 
tions. 

However,  does  ATA  still  support  the  idea?  I  am  not  asking  for 
an  endorsement  of  my  bill,  but  is  there  the  concept  of  some  kind 
of  a  screening  by  asylum  officers  at  the  airports? 

Mr.  Norton.  You  know,  summary  exclusion  has  been  in  exist- 
ence since  we  had  the  visa  waiver  pilot  program  put  into  effect, 
and  it  has  worked.  We  do  not  have  any  problem  with  that.  People 
are  turned  around  without  much  problem  at  the  airports.  Granted 
they  are  not  from  countries  that  one  would  normally  be  seeking 
asylum  from. 

Mr.  McCoLLUM.  Sure. 

Mr.  Norton.  However,  a  summary  exclusion  system  has  not  hurt 
us  in  any  way.  I  think  that  we  are  not  sure  if  there  is  a  nexus  be- 
tween the  problem  we  are  having  and  summary  exclusion,  but  then 
perhaps  our  idea  of  dealing  with  the  "no  documents"  cases  was  a 
fine  tuning  on  that  idea. 

Mr.  McCoLLUM.  Well,  it  probably  is  related,  but  I  understand 
your  primary  concern,  and  that  is  only  natural.  I  am  not  trying  to 
divide  that  issue  with  you. 

I  just  wanted  to  see  if  your  previous  position  on  summary  exclu- 
sion, in  general,  was  consistent  with  what  I  am  doing.  It  sounds 
like  it  still  is. 

Let  me  ask  you  one  other  question.  Some  foreign  carriers  appar- 
ently actually  have  some  folks  who  are  involved  in  this  whole  area 
of  fraudulent  documents.  In  other  words,  we  have  seen  cases  in- 
volving some  of  their  people,  who  apparently  were  participating  in 
the  fraud. 

Has  the  association  been  aware  of  this?  Are  you  concerned  about 
it?  Are  you  looking  at  trying  to  find  a  mechanism  or  to  get  our  Gov- 
ernment to  address  that  problem? 
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Mr.  Norton.  Well,  we  took  the  position  2  years  ago  that  the  Gov- 
ernment should,  by  some  means,  whether  it  is  legislation  or  by  pol- 
icy, establish  a  very  strict  standard  for  us  in  how  we  are  to  screen 
the  people  that  would  ordinarily  result  in  fines  for  us. 

We  have  no  problem  living  up  to  that  high  standard  if  the  Grov- 
ernment  should  choose  to  play  ball.  If  other  carriers,  meaning  the 
non-American  carriers,  cannot  live  up  to  that  standard,  then  they 
should  be  dealt  with  accordingly. 

Mr.  McCoLLUM.  Have  you  heard  what  I  have  and  understood 
what  I  do,  that  some  of  their  people  abroad  have  actually  been  in- 
volved in  the  fraudulent  creation  of  these  documents  and  so  on; 
that  there  are  people  working  for  them  who  have  been  involved  in 
the  illegal  activities? 

Mr,  Norton.  Yes,  and  I  draw  the  analogy  that,  of  course,  they 
are  not  members  of  ours.  We  represent  the  U.S.  side  of  the  equa- 
tion. 

Mr.  McCoLLUM.  I  understand  that.  You  had  better  make  that 
disclaimer. 

Mr.  Norton.  I  make  the  analogy,  however,  of  the  same  problem 
that  Customs  faced  a  few  years  ago  with  smuggling  by  a  commer- 
cial aircraft  with  corrupt  airline  employees.  That  problem  has 
largely  been  obviated  by  the  sort  of  cooperative  program  that  we 
have  recommended.  So,  yes,  we  do  recognize  that  can  be  a  problem, 
but  it  is  one  that  can  easily  go  away  with  the  proper  compliance 
program. 

Mr.  McCoLLUM.  To  Gene  McNary,  I  would  just  like  to  say,  num- 
ber one,  it  is  good  to  see  you  back, 

Mr.  McNary.  Thank  you. 

Mr.  McCoLLUM.  I  appreciate  the  fact  very  much  that  you  are 
willing  to  continue  to  be  interested  enough  to  come,  regardless  of 
not  wearing  the  official  hat. 

Number  two,  I  thought  your  testimony  and  all  that  you  put  to- 
gether today  was  as  articulate  and  on  the  point  as  any  you  gave 
when  you  were  in  charge.  So,  we  really  are  especially  appreciative 
of  that  fact. 

I  do  not  have  a  question  to  ask  you.  You  have  endorsed  the  con- 
cepts that  I  support  and,  in  fact,  all  three  measures.  You  have  ar- 
ticulated very  well  the  answers  to  a  lot  of  things. 

Mr.  Mazzoli.  I  have  a  question. 

Mr.  McCoLLUM.  Go  ahead.  Ask  it. 

Mr.  Mazzoli.  The  question  is,  you  are  looking  a  lot  younger.  You 
do  not  have  those  worry  lines  you  use  to  have. 

Mr.  McNary.  Well,  I  know.  I  have  shifted  that  to  you. 

Mr.  Mazzoli.  I  know.  You  have  been  smiling  a  lot  more  today. 
There  is  nothing  intense  about  you. 

Mr.  McNary.  Well,  you  know  I  love  the  job  and  the  people  there. 
I've  said  this  in  my  prepared  testimony,  but  I  did  not  say  it  orally 
today. 

Let  me  make  one  point,  because  Rick  will  identify  me,  even 
though  he  has  not,  as  the  culprit. 

What  he  is  saying  is  that  with  carrier  compliance,  that  they 
would  like  to  have  the  Grovernment  set  forth  a  set  of  standards  that 
if  they  follow  it,  then  they  do  not  have  to  pay  the  $3,000  fine.  I 
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think  that  is  a  good  position  for  him  to  take  on  behalf  of  the  air- 
lines. 

My  position  was  always  that  it  is  to  their  advantage  to  make 
these  changes  on  their  own.  They  are  as  technically  astute  as  the 
Government.  Make  the  changes.  Do  not  bring  us  illegal  entries. 
The  fine  should  be  some  incentive  to  make  those  changes.  That  is 
just  so  you  understand  what  carrier  compliance  is.  It  gets  him  off 
the  hook. 

Mr.  Mazzoli.  Well,  that  was  what  I  sort  of  mentioned  earlier 
about  someone  making  that  claim. 

I  was  just  curious  though,  I  mean,  many  times,  you  all  were  in 
the  same  room.  Is  there  such  a  thing  as  an  ability  on  the  part  of 
the  Government  to  work  with  the  airlines  to  make  things  better, 
to  coordinate  with  them,  that  perhaps  is  not  now  being  done? 

Mr.  McNary.  No,  I  was  surprised  that  the  inspector's  schedule 
was  not  released,  or  there  was  some  confusion.  That  is  because  I 
thought  that  we  were  well  staffed  and  that  we  had  worked  with  the 
airlines.  We  have  even  got  some  accolades  from  the  port  director 
at  JFK,  which  I  thought  would  never  happen. 

Mr.  Norton.  I  will  use  my  characteristic  habit  of  bluntness  here. 
I  think  it  is  a  case  of  the  Government  expecting  something  for 
nothing. 

If  you  look  at  the  fine  system  as  your  only  program  against  the 
problem  we  face,  where  we  sit  back  and  we  wait  for  it  to  happen, 
and  then  we  issue  a  $3,000  fine  and  expect  the  carrier  to  learn 
from  that  result,  it  is  simply  not  going  to  go  away. 

We  have  a  140  different  jump-off  points  out  there  that  we  are 
contending  with.  If  the  Government  wants  that  control,  if  it  wants 
to  use  that  resource,  like  the  FAA  and  Customs  have  done,  it  is  not 
inconsistent,  and  certainly,  it  is  not  without  precedent  that  we  get 
some  break  on  fines. 

We  are  not  saying  that  it  is  all  or  nothing.  For  a  problem  that 
did  not  exist  3  years  ago,  much  less  40  years  ago,  we  are  getting 
no  help  at  all. 

Mr.  McNary.  However,  it  is  up  to  them  not  to  bring  us  these 
people.  They  got  a  little  skirmish  when  I  use  to  say  that  that  is 
aiding  and  abetting  to  bring  those  illegal  people  into  this  country. 
They  did  not  like  that  kind  of  language. 

Mr.  Mazzoli.  Well,  yes,  it  is  evident  that  if  we  have  a  certain 
number  of  dollars,  you  have  got  to  get  more  bounce  for  the  buck. 
There  would  be  economies  of  scale  and  efficiencies  if  the  sides  could 
work  together. 

The  evidence  of  this  passport  just  stuns  me,  frankly,  that  we 
spend  all  this  effort  and  reach  this  wonderful  peak,  and  then  cough 
up  a  document  that  is  not  nearly  as  good  as  the  other  ones  in  the 
world.  Then  that  is  going  to  sit  with  us  for  all  these  many  years. 

I  have  just  a  couple  of  quick  points,  and  then  I  will  let  you  all 
go.  Then  we  have  one  more  panel. 

One  is,  Mr.  Rubin,  I  would  like  you  to  take  a  second  look  at  these 
worldwide  increases.  I  pick  up  the  New  York  Times.  Every  day 
they  do  some  kind  of  a  piece  about  the  number  of  folks  crowding 
into  Germany  or  the  number  of  people  who  are  going  into  all  these 
other  countries. 
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I  mean,  to  me,  it  is  just  impossible  that  you  would  say  that  these 
are  two  spikes  in  an  otherwise  unblemished  record  of  asylums  at 
about  40,000.  It  is  impossible. 

They  represent  a  worldwide  increase  in  numbers.  I  cannot  tell 
you  how  much  I  dispute  your  conclusion  on  these  numbers.  I  think 
that  to  say  otherwise  is  just  to  ignore  reality. 

Mr.  Rubin.  Well,  if  I  could  just  respond. 

Mr.  Mazzoli.  Well,  vou  can  always  find  some  reason.  Every  year, 
you  are  going  to  find,  an  Ed  Meese  hanging  around,  or  you  are 
going  to  find  some  kind  of  Salvadoran  hanging  around.  Always,  you 
can  explain  it.  Every  year,  something  is  going  to  cause  this  to  hap- 
pen. It  is  the  way  the  world  is  now  working. 

Mr.  Ruben.  Well,  but  again,  those  are  things  that  we  can  control. 
Some  of  the  factors  that  you  referenced,  Mr.  Chairman,  are  things 
that  we  cannot  control,  and  we  do  need  to  acknowledge  that. 

Mr.  Mazzoli.  I  support  you  in  saying  we  ought  to  make  sure  that 
we  examine  every  available  format  before  we  move  onto  something 
else. 

Mr.  Rubin.  Well,  when  we  are  forced  to  readjudicate  150,000 
cases  because  the  system  failed  and  we  discriminated  against  peo- 
ple, we  cannot  then  say  the  system  is  being  overwhelmed  and  we 
have  got  to  reform. 

Mr.  Mazzoli.  I  can  think  that  there  is  going  to  be,  in  every  year, 
as  we  go  on  for  a  long  time,  some  reason  or  some  series  of  reasons 
controllable  and  noncontrollable,  and  that  we  are  going  to  see  this 
thing  increase.  It  gets  back  to  what  the  professor  said,  we  are  now 
finding  ourselves,  in  one  way  or  the  other,  in  a  very  new  role. 

I  would  like  to  ask  you.  Professor,  about  one  other  thing  that  you 
said,  along  with  pointing  out  some  possible  shortcomings  in  the  bill 
that  I  have  introduced,  which  I  certainly  intend  to  look  at.  That 
would  be  things  like  the  7  days  as  not  being  sufficient  time,  and 
the  exceptions,  perhaps,  are  too  limited. 

One  thing  you  talk  about  in  the  gentleman  from  Florida's  bill, 
was  on  creating  a  specific  exclusion  on  the  grounds  of  fraudulent 
or  no  documents.  You  suggest  that  there  is  already  in  immigration 
law  either  an  exclusion  on  that  basis,  and  I  am  not  that  familiar 
with  the  law.  Maybe  you  can  help  us. 

Ms.  Vaughns.  That  is,  of  course,  based  upon  textbook  knowledge 
of  the  experience. 

Mr.  Mazzoli.  It  is  better  than  I  have,  by  far.  That  is  what  we 
need  around  here  once  in  a  while. 

Ms.  Vaughns.  Recently,  it  appears  to  me  that  Congress  dealt 
with  this  very  statutory  provision  several  years  ago.  Instead  of  just 
visa  abuse  or  fraud,  Congress  wanted  to  also  exclude  individuals  on 
the  basis  of  entry  fraud. 

I  interpreted  that  obviously,  as  not  just  misrepresentation.  How- 
ever, the  category  or  the  title  of  the  section,  as  codified,  does  not 
specify  fraud  specifically.  However,  it  seems  to  me  that  this  con- 
stitutes fi'aud  and  I  teach  this  in  my  immigration  course.  In  addi- 
tion, both  casebooks  that  I  rely  on  view  this  as  admissions  fraud. 

So  my  only  point  is  that  to  tne  extent  the  INS  considers  this  pro- 
vision as  an  insufficient  ground  for  exclusion  based  upon  the  kind 
of  conduct  that  is  currently  taking  place  at  these  airports,  then  per- 
haps it  needs  to  be  clarified.  However,  that  is  my  impression,  and 
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not  based  upon  actual  practice,  that  this  kind  of  conduct  is  cur- 
rently covered  under  the  law. 

Mr.  Mazzoli.  It  could  be  we  are  not  using  the  existing  laws  as 
fiilly  as  we  should. 

Mr.  McNary.  No,  those  cases — they  won't  issue.  The  U.S.  attor- 
ney won't  issue  them. 

Mr.  Mazzoli.  Is  that  what  it  is? 

Mr.  McNary.  The  law  is  sufficient  except  that  they  are  just  not 
going  to  take  them. 

Mr.  Mazzoli.  We  have  a  mix  from  people  from  academia  and 
people  from  the  trenches,  I  guess  you  would  say.  Sometimes  it  does 
not  always  work. 

Let  me  thank  you  very  much.  Again,  this  was  a  very  interesting 
panel.  You  were  very  helpful.  Let  me  just  take  the  words  out  of  mv 
friend's  mouth,  that  if  we  have  questions,  and  we  might,  we  will 
send  them  to  you  in  writing  and  we  will  ask  you  to  address  them 
that  way. 

Ms.  VAUGHNS.  We  will  be  happy  to.  Thank  you. 

Mr.  Mazzoli.  Thank  you  very  much. 

Our  last  panel,  to  say  the  least,  is  a  very  enduring  panel,  and 
patient  beyond  belief 

We  call  Ms.  Elisa  Massimino,  the  staff  attorney  for  the  Lawyers 
Committee  for  Human  Rights;  Mr.  Warren  Leiden,  executive  direc- 
tor of  American  Immigration  Lawyers  Association;  Mr.  Dan  Stein, 
executive  director  of  the  Federation  for  American  Immigration  Re- 
form; Dr.  Michael  Teitelbaum,  of  Alfred  P.  Sloan  Foundation — it  is 
nice  to  see  you  again,  Mike — and  Mr.  Michael  T.  Lempres,  former 
Executive  Associate  Commissioner  for  Operations,  Immigration  and 
Naturalization  Service. 

You  are  next  Warren,  and  then  Dan,  and  then  Mike,  and  then 
Mr.  Lempres.  Since  we  called  them  that  way,  I  am  not  sure  who 
decides  or  whether  it  is  by  roll  of  the  dice  or  not,  but  anyway,  Ms. 
Massimino,  we  welcome  your  testimony. 

STATEMENT  OF  EUSA  MASSIMINO,  STAFF  ATTORNEY,  LAWYERS 
COMMITTEE  FOR  HUMAN  RIGHTS 

Ms.  Massimino.  Thank  you,  Mr.  Mazzoli.  Thank  you  for  inviting 
us  to  testify  today. 

The  Lawyers  Committee  has  worked  for  15  years  to  promote 
international  human  rights  and  the  rights  of  refugees,  including 
providing  asylum  to  refugees  on  a  nondiscriminatory  and  fair  basis. 
We  attempt  to  ensure  that  all  nations,  including  the  United  States, 
understand  and  abide  by  their  obligations  under  international  law. 

Recent  notorious  instances  have  generated  a  picture  of  asylum  in 
crisis.  But,  notorious  incidents  inspire  bad  policy.  Although  we  are 
a  nation  of  compassion  and  refuge,  we  have  made  some  missteps. 
Our  refusal  in  the  1930's  to  grant  refuge  to  a  boatload  of  European 
Jews  fleeing  the  onslaught  of  the  Holocaust  remains  a  black  mark 
on  our  national  conscious.  Such  low  points  in  our  treatment  of  refu- 
gees resulted  from  fear  and  frustration  like  that  being  expressed 
today.  We  must  not  slip  into  another  dark  period  in  our  treatment 
of  those  who  seek  our  protection. 

We  need  not  rely  on  abstract  compassion  to  inform  our  views 
about  the  treatment  of  refugees.  Our  obligations  are  defined  by 
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international  law  and  our  own  Constitution.  United  States  courts 
have  found  that  a  refugee  may  not  be  returned  to  a  place  of  perse- 
cution without  constitutional  due  process. 

Minimum  international  standards  for  procedural  protection  have 
been  set  forth  by  the  Office  of  the  United  Nations  High  Commis- 
sioner for  Refugees.  These  are  described  in  detail  in  our  written 
testimony,  and  they  highlight  the  need  for  special  care  in  the  adju- 
dication of  asylum  claims. 

It  is  against  the  backdrop  of  these  obligations  which  any  proposal 
for  asylum  must  be  viewed.  In  our  written  testimony,  we  outline 
specific  problems  with  each  of  the  bills  currently  under  consider- 
ation and  offer  alterations  to  conform  those  bills  to  international 
and  domestic  legal  requirements. 

The  most  telling  critique  of  these  proposals  is  how  they  would  af- 
fect genuine  refugees  fleeing  persecution.  The  Lawyers  Committee, 
through  its  asylum  representation  program,  interviews  hundreds  of 
asylum-seekers.  Many  of  them  arrive  in  the  United  States  with 
false  or  no  travel  documents,  do  not  speak  English,  have  no  under- 
standing of  U.S.  law,  and  are  fearful  of  contact  with  authority  fig- 
ures. Many  are  women  with  small  children.  They  are  often  bewil- 
dered with  little  but  the  clothes  on  their  backs  and  a  desperate  fear 
of  being  returned  to  face  persecution.  These  among  the  most  vul- 
nerable, and  yet,  in  many  instances,  the  most  courageous  individ- 
uals I  have  ever  met. 

Take  the  case  of  Mrs.  "K"  from  Ghana,  one  of  our  clients.  Her 
husband  founded  a  human  rights  organization  and  was  forced  to 
flee  when  he  learned  that  he  had  been  targeted  for  arrest. 

Shortly  after  his  departure,  armed  government  soldiers  broke 
into  the  home  of  Mrs.  "K,"  searching  for  her  husband.  When  she 
refused  to  tell  them  of  his  whereabouts,  the  soldiers  beat  Mrs.  K, 
who  was  4  months  pregnant. 

The  soldiers  returned  three  times  to  interrogate  and  beat  Mrs. 
"K"  Fearing  for  her  life,  as  well  as  the  lives  of  her  daughter  and 
her  unborn  child,  Mrs.  "K"  fled  Ghana  to  the  Ivory  Coast,  where 
she  was  befriended  by  a  French  family  who  gave  her  a  passport 
and  an  airline  ticket  to  Canada. 

When  Mrs.  "K"  and  her  daughter  landed  at  JFK  and  were 
searching  for  their  connecting  flight  they  were  stopped  by  immigra- 
tion officials.  Mrs.  "K,"  8  months  pregnant  at  the  time,  was  de- 
tained, along  with  her  young  daughter. 

Aft^r  a  month  in  detention,  she  and  her  daughter  were  released. 
They  were  granted  asylum  a  year  later  and  will  soon  be  permanent 
residents. 

The  case  of  Mr.  "B,"  a  Somali,  demonstrates  the  vulnerability  of 
asylum-seekers  who  do  not  speak  English  but  must  explain  tneir 
fears  to  immigration  agents  at  the  airport.  Mr.  "B"  was  a  member 
of  the  prodemocracy  opposition  movement  and  was  arrested  by 
Siad  Barre's  security  police. 

After  2  months  of  daily  torture,  Mr.  "B"  confessed  to  his  opposi- 
tion activity.  The  Government  sentenced  him  to  10  years  in  prison. 
Five  years  later,  he  escaped. 

Fearing  that  he  would  be  recaptured,  Mr.  "B"  decided  to  flee  So- 
malia. While  in  hiding,  he  was  able  to  obtain  a  fake  passport  and 
visa,  and  a  ticket  to  the  United  States  via  London. 
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Although  Mr.  "B"  spoke  only  Somali,  he  tried  to  inform  the  immi- 
gration officials  at  JFK  that  he  wanted  to  apply  for  asylum  in  the 
United  States.  He  was  not  told  that  he  had  a  right  to  see  an  immi- 
gration judge.  Immigration  officials  forcibly  placed  him  on  a  plane 
bound  for  London,  despite  his  efforts  to  make  them  understand 
that  he  could  not  return  to  Somalia. 

Once  on  the  plane,  Mr.  "B"  went  into  the  bathroom  and  slit  his 
wrists  and  throat  with  a  razor  blade.  He  preferred  death  to  perse- 
cution in  Somalia. 

Fortunately,  he  was  rescued.  After  recovering  from  his  injuries, 
he  was  detained  for  6  months  until  he  was  granted  asylum.  He  is 
now  a  permanent  resident  in  the  United  States. 

These  are  only  two  of  the  many  hundreds  of  similar  cases  we  see 
of  refugees  arriving  in  the  United  States  without  valid  passports  or 
visas,  seeking  asylum. 

Mr.  Mazzoli.  I  hope  you  are  not  making  the  point,  somehow, 
with  these  very  heart-rending  cases,  that  somehow  this  subcommit- 
tee is  going  to  be  oblivious  to  that.  I  mean,  I  resented  what  Mr. 
Rubin  said  earlier,  and  I  take  offense  at  this. 

I  do  not  believe  that  is  going  to  be  the  upshot  of  this.  I  do  not 
think  those  deserving  people  would  necessarily  not  be  admitted  in 
under  the  gentleman's  bill  or  my  bill  or  would  be  denied  admission 
under  Mr.  Schumer's  bill.  I  do  not  think  it  works  that  way. 

Ms.  Massimino.  Well,  Chairman  Mazzoli,  I  certainly  do  not  in- 
tend any  personal  criticism.  However,  I  do  think  that  it  is  possible 
that  these  people  may  not  be  admitted  under  the  bills  that  are 
being  proposed. 

Mr.  Mazzoli.  They  might  have  a  better  chance  under  our  bills 
than  they  have  today,  for  all  we  know.  You  were  talking  about  the 
immigration  judges — I  mean,  now  we  have  a  trained  cadre  of  peo- 
ple. That  is  the  whole  idea.  They  would  be  trained  under  the  gen- 
tleman's bill  or  trained  under  the  gentleman  from  New  York's  bill. 

Ms.  Massimino.  I  think  it  is  very  important,  as  we  point  out  in 
our  written  testimony  that  the  persons  who  would  be  making  this 
initial  adjudication  under  any  kind  of  summary  exclusion  of  people 
without  valid  documentation  should  be  specially  trained  asylum  of- 
ficers. 

Mr.  Mazzoli.  It  would  be  under  the  gentleman's  bill. 

Ms.  Massimino.  That's  not  the  plan  right  now. 

Mr.  Mazzoli.  If  I  understand  the  gentleman's  bill,  the  only  time 
is  if  a  person  doesn't  say  asylum.  In  which  case,  they  are  sent  back 
by  whoever  catches  them  or  whoever  apprehends  them.  However, 
if  they  say  asylum,  they  are  moved  over  to  the  next  door,  which 
is  where  you  have  an  asylum  trained  person. 

I  mean,  understand,  we  are  not  trying  to  do  anything  crazy  or 
silly  here.  We  are  looking  at  reality.  We  are  looking  at  a  system 
that  is  overloaded  to  the  point  of  going  tilt. 

What  happens  when  a  system  goes  tilt?  Mr.  Becerra  said  it,  and 
other  panels  said  it.  What  happens  when  that  happens?  Xeno- 
phobia takes  over.  I  am  saying  that  we  are  your  bastion,  it  seems 
to  me,  of  putting  something  out  there  that  is  going  to  be  fair  and 
sensible  and  balanced,  and  still  does  not  allow  us  to  be  played  like 
a  violin. 


223 

Ms.  Massemino.  I  certainly  agn*ee.  We  all  agree,  as,  I  think,  has 
been  stated  by  some  of  the  other  people  testifying  today. 

Mr.  Mazzoli.  You  did  not  say  tnat  in  your  statement. 

Ms.  Massimino.  What  I  wanted  to  point  out  by  raising  these  par- 
ticular cases  is  not  to  say  that  it  is  obvious  that  these  people  would 
not  be  granted  asylum  under  the  proposed  system  or  the  current 
system  or  any  system. 

Mr.  Mazzoli.  You  did  not  preface  it  that  way,  though. 

Ms.  Massemino.  The  point  is  that  there  are  specific  needs  and 
sensitivities  that  refugees  face,  such  as  the  fact  that  they  do  not 
speak  English.  The  folks  who  are  abusing  the  system — and  we  all 
know  that  there  are  abusers — hurt  the  people  who  I  have  just  men- 
tioned, these  people  who  are  obviously  refugees.  They  do  not  need 
to  be  waiting  in  line  with  people  who  are  making  manifestly  un- 
founded claims. 

Whether  those  people  have  documents  or  not,  I  think  it  is  crucial 
that  we  focus  on  whether  someone  has  a  manifestly  unfounded 
claim,  not  necessarily  on  the  validity  of  their  documents.  My  point 
with  this  in  raising  these  two  specific  examples  is  that  these  are 
people  who  had  fraudulent  documents.  I  would  like  to  dispel  the 
idea  that  I  have  heard  today  in  this  hearing  that  people  who  have 
fraudulent  documents  are  more  likely  to  have  fraudulent  claims 
than  those  who  have  valid  documents. 

Mr.  Mazzoli.  How  about  people  with  no  documents? 

Ms.  Massemino.  It  is  the  exact  same  thing. 

Mr.  Mazzoli.  Well,  I  think  that  people  who  study  this  stuff,  say 
those  with  no  documents  are  in  a  position,  more  likely,  to  be  a  part 
of  syndicate  operation  than  those  with  bad  documents  or  fraudu- 
lent documents. 

Ms.  Massimeno.  Well,  chairman,  I  have  not  seen  the  statistics  on 
the  people  who  do  not  have  documents.  However,  I  know  from  our 
own  personal  experience  with  many  hundreds  of  cases  in  the  New 
York  and  D.C.  area  that  clients  many  times,  who  have  their  own 
passports,  not  fraudulent  passports,  get  rid  of  them  on  the  plane, 
because  they  are  fearful  of  being  returned  to  a  place  where  they 
fear  persecution. 

Mr.  Mazzoli.  Thank  you. 

[The  prepared  statement  of  Mr.  Helton  follows:] 
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Prepared  Statement  of  Arthur  C.  Helton,  Director,  refugee 
Project,  Lawyers  Committee  for  Human  Rights 

I.         Introduction 

Chairman  Mazzoli  and  members  of  the  Subcommittee,  I  want  to  thank  you  for 
inviting  us  to  testify  on  the  critically  important  issue  of  asylum  reform.  Since  1978,  the 
Lawyers  Committee  for  Human  Rights  has  worked  to  promote  international  human  rights 
and  refugee  protection,  including  the  provision  of  asylum  to  refugees  on  a  fair  and  non- 
discriminatory basis. 

I  am  the  Director  of  the  Reftigee  Project  of  the  Lawyers  Committee,  with  offices 
in  New  York  and  Washington,  D.C.  In  this  capacity,  I  have  worked  for  over  a  decade 
on  issues  concerning  refiigees  and  asylum.  In  the  course  of  our  efforts  to  promote  the 
human  rights  of  refugees,  we  have  endeavored  to  ensure  that  all  nations,  including  the 
United  States,  understand  their  obligations  under  international  law  and  abide  by  them. 
We  thus  offer  this  testimony  on  the  proposed  Immigration  Pre-inspection  Act  of  1993, 
the  Exclusion  and  Asylum  Reform  Amendments  of  1993,  and  the  Asylum  Reform  Act 
of  1993. 

Refugees,  by  virtue  of  their  situation,  are  often  forced  to  flee  persecution  in 
irregular  and  unauthorized  ways.  They  may  have  no  travel  documents  (passports  or 
visas)  or  even  identification  papers.  Indeed,  if  individuals  were  able  to  obtain  a  passport 
or  permission  to  leave  from  their  home  countries,  they  might  well  have  to  explain  such 
official  solicitude  in  order  to  establish  a  claim  for  refiigee  protection.  This  population 
includes  refugees  from  Afghanistan,  China,  El  Salvador,  Ethiopia.  Haiti.  Iran  and  Iraq 
who  have  fled  torture,  execution  or  inhumane  detention. 
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Our  testimony  today  is  animated  by  three  basic  principles.  First,  any  reforms  in 
the  U.S.  asylum  system  should  not  violate  international  obligations  or  deny  constitutional 
entitlements.  Second,  the  United  States  should  not  deviate  from  international  standards 
concerning  the  protection  of  asylum  seekers.  Third,  reform  should  encourage 
international  cooperation  and  burden-sharing  in  the  formulation  of  world  refugee  policy. 
We  address  these  points  in  order.  There  follows  analyses  in  these  terms  of  the  specific 
legislative  proposals,  and  a  discussion  of  the  situation  of  asylum  in  the  United  States. 

II.        International  Obligations  and  Constitutional  Entitlements 

A.        Criteria 

The  1951  Convention  relating  to  the  Status  of  Refugees  (189  U.N.T.S.  137),  and 

its  1967  Protocol  (606  U.N.T.S.  267,  19  U.S.T.  6223),  to  which  the  U.S.  acceded  in 

1968,  provides,  in  pertinent  part: 

the  term  "refugee"  shall  apply  to  any  person  who  .  .  .  owing  to  well- 
founded  fear  of  being  persecuted  for  reasons  of  race,  religion,  nationality, 
membership  of  a  particular  social  group  or  f>olitical  opinion,  is  outside  the 
country  of  his  nationality  and  is  unable  or,  owing  to  such  fear,  is  unwilling 
to  avail  himself  of  the  protection  of  that  country;  or  who,  not  having  a 
nationality  and  being  outside  the  country  of  his  former  habitual  residence 
as  a  result  of  such  events,  is  unable  or,  owing  to  such  fear,  is  unwilling  to 
return  to  it. 

The  United  States  incorporated  this  standard  into  its  domestic  laws  in  the  Refugee  Act  of 

1980.'  The  treaty  definition  has  now  been  subscribed  to  by  1 14  governments  in  addition 

to  the  United  Slates. 


'Pub.  L.  No.  96-212:  SSS  INS  v.  Cardoza-Fonseca.  480  U.S.  407  (1987). 
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B.        Remedy 

While  there  is  no  categorical  right  to  receive  asylum  at  the  international  levei,^ 

there  is  a  well-established  individual  entitlement  of  a  refugee  not  to  be  returned  to  a  place 

where  he  or  she  may  experience  persecution.    The  1951  Convention  in  Article  33(1) 

provides: 

No  Contracting  State  shall  expel  or  return  ("refouler")  a  refugee  in  any 
manner  whatsoever  to  the  frontiers  of  territories  where  his  life  or  freedom 
would  be  threatened  on  account  of  his  race,  religion,  nationality, 
membership  of  a  particular  social  group  or  political  opinion. 

This  right  of  non-refoulement  is  the  foundation  for  all  refiigee  protection  and  so 
fundamental  as  to  have  achieved  the  status  of  customary  international  law,  binding  even 
on  States  that  have  not  acceded  to  the  refugee  treaties.^  The  United  States  incorporated 
substantial  aspects  of  the  treaty  obligation  into  its  domestic  law  by  amending  its 
withholding  of  deportation  statute  in  the  1980  Refugee  Act.^  Congress  specifically 
enacted  the  Refugee  Act  to  create  more  humane  and  effective  procedures  for  dealing  with 


-The  Universal  Declaration  of  Human  Rights  (in  Article  14(1))  declares  that 
"[e]veryone  has  the  right  to  seek  and  enjoy  in  other  countries  asylum  from  persecution." 
General  Assembly  Resolution  217A  (III)  of  10  December  1948.  Sk  G.S.  Goodwin-Gill, 
The  Refugee  in  International  Law  (1983)  pp.  101-23,  discussing  asylum  as  a  form  of 
discretionary  State  power. 

^See  Goodwin-Gill,  supra  note  2,  at  69-100. 

^See  INS  v.  Stevic.  467  U.S.  407  (1984).  While  the  Court  determined  that  Congress 
had  intended  to  continue  to  utilize  a  domestic  law  standard  (probability  of  persecution) 
in  adjudicating  withholding  claims,  it  suggested  that  the  Attorney  General  through  an 
exercise  of  discretion  in  asylum  adjudications  could  avoid  any  incompatibility  with 
international  standards.   U.  at  428-30  n.22. 
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refugees,  and  to  bring  this  country  into  compliance  with  its  obligations  under  international 
law.' 

U.S.  courts  have  found  that  the  right  of  non-return,  as  embodied  in  U.S.  law, 
constitutes  a  federally  created  liberty  interest  of  which  an  individual  cannot  be  deprived 
without  constitutional  due  process  of  law.' 

III.       Procedural  Standards  and  Entitlements 

A.        International 

The  international  legal  regime  leaves  largely  to  the  legal  traditions  and  cultures  of 
the  individual  States  the  precise  nature  of  the  procedures  by  which  to  determine  whether 
individuals  are  refugees  who  deserve  protection.  However,  minimum  international 
standards  have  been  promulgated.  The  most  advanced  version  of  those  standards  was 
issued  by  the  Office  of  the  United  Nations  High  Commissioner  for  Refugees  (UNHCR), 
the  body  charged  with  supervising  the  application  of  the  refugee  treaties,  in  connection 
with  litigation  challenging  the  adequacy  of  status  determination  procedures  for  Vietnamese 
asylum  seekers  in  Hong  Kong.    UNHCR  states:     . 


'Ssc  S.  Rep.  No.  256.  96th  Cong.  1st  Sess.  (1979);  125  Cong.  Rec.  23,231  (1979); 
Refugee  Act  of  1979:  Hearing  on  H.R.  2816  before  the  Subcomm.  on  International  Law 
of  the  House  Comm.  on  the  Judiciary,  96th  Cong.,  1st  Scss.  (1979)  at  27. 

*SC£  Augustin  V.  Sava.  735  F.2d  32  (2d  Cir.  1984);  Yiu  Siny  Chun  v.  Sava.  708 
F.2d  869.  876-77  (2d  Cir.  1983);  Haitian  Refugee  Center  v.  Smith.  676  F.2d  1023,  1039 
(5th  Cir.  1982);  Nune7  v  Boldin  537  F.  Supp.  578,  584  (S.D.  Tex.),  appeal  dismissed. 
692  F.  2d  755  (5th  Cir.  1982).  See  also  Orantes-Hemandez  v.  Smith  541  F.  Supp.  351. 
378  n.33  (CD.  Cal.  1982). 
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The  applicant  should  receive  the  necessary  guidance  as  to  the  procedure  to 
be  followed  (para.(e)(ii)  of  Conclusion  No.  8).'  Given  the  vulnerable  situation 
of  an  asylum  seeker  in  an  alien  environment,  it  is  important  that  he/she  should  on 
arrival  receive  appropriate  information  on  how  to  submit  his/her  application.  Such 
advice  is  most  effective  on  an  individual  basis  and  is  provided  in  many  countries 
by  legal  counseling  services,  funded  by  government,  UNHCR  or  non-governmental 
sources. 

The  applicant  should  be  given  the  necessary  facilities,  including  the  services 
of  a  competent  interpreter  for  submitting  his  case  to  the  authorities  concerned. 
(Para.(e)(iii)  of  Conclusion  No.  8).*  This  requirement  entails,  first  of  all,  that  the 
applicant  should  be  given  the  opportunity  to  present  his/her  case  as  fully  as 
possible.  As  refugee  status  is  primarily  an  evaluation  of  the  applicant's  statement, 
the  quality  of  the  interview  is  crucial  to  a  proper  determination  of  the  claim. 
Paragraphs  196-205  of  the  [UNHCR]  Handbook'  deal  with  this  aspect  of  the 
procedure  and  make  it  clear  that  "while  the  burden  of  proof  in  principle  rests  on 
the  applicant,  the  duty  to  ascertain  and  evaluate  all  the  relevant  facts  is  shared 
between  the  applicant  and  the  examiner"  and  also  that  the  examiner  should  "ensure 
that  the  applicant  presents  his  case  as  fully  as  possible  and  with  all  available 
evidence."  The  interviewer  therefore  has  a  particular  responsibility  to  ensure  that 
the  interview  is  comprehensive  and  the  records  reflect  accurately  what  has  been 
said.  The  reference  to  "necessary  facilities"  could,  in  UNHCR's  view,  also 
include  legal  advice  and  representation,  if  the  applicant  requires  these  in  order  to 
present  his  case  properly. 

If  the  applicant  is  not  recognized,  he  should  be  given  a  reasonable  time  to 
appeal  for  a  formal  reconsideration  of  the  decision,  either  to  the  same  or  different 
authority,  whether  administrative  or  judicial,  according  to  the  prevailing  system 
(para.(d)(vi)  of  Conclusion  No.  8).'°  Although  this  requirement  is  phrased  in 
general    terms,    in    UNHCR's    view    the    notion    of    "appeal    for    a    formal 


'Reference  is  to  Conclusion  Number  8  on  the  Determination  of  Refugee  Status, 
adopted  by  the  governmental  Executive  Committee  of  the  UNHCR  Programme.  28th 
session  (1977);  s££  aisQ  UNHCR,  Handbook  on  Procedures  and  Criteria  for  Determining 
Refugee  Status  (1979),  at  para.  192  ("Handbook"). 


'Supra  note  7. 

Id. 
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reconsideration"  includes  some  basic  principles  of  fairness  applicable  equally  to 
judicial  or  administrative  reviews,  such  as  the  possibility  for  the  applicant  to  be 
heard  by  the  review  body  and  to  be  able  to  obtain  legal  advice  and  representation 
in  order  to  make  his  submission;  for  the  reconsideration  to  be  based  on  all  relevant 
evidence;  and  for  a  consistent  and  rational  application  of  refugee  criteria  in  line 
with  the  guidelines  established  in  the  UNHCR  Handbook.  UNHCR  believes  that 
the  notion  of  fairness  also  requires  the  review  body  to  provide  the  grounds  for  its 
decision,  so  that  the  applicant  can  be  reassured  that  he  has  had  a  fair  hearing  and 
the  criteria  have  been  applied  properly. 

The  application  should  be  examined  by  "qualified  personnel  having  the 
necessary  knowledge  and  experience,  and  an  understanding  of  an  applicant's 
particular  difficulties  and  needs"  (UNHCR  Handbook,  para.  190)."  An 
understanding  of  the  application  of  refugee  criteria  as  well  as  a  knowledge  of  the 
situation  in  the  country  of  origin  are  necessary,  in  particular,  for  assessing  an 
applicant's  credibility  and  the  well-foundedness  of  his  fear  of  persecution. 

The  applicant  should  be  granted  the  benefit  of  the  doubt  if  his  statement  is 
coherent  and  plausible  and  does  not  run  counter  to  generally  known  facts  (paras. 
203-204,  UNHCR  Handbook).'^  Because  of  problems  of  obtaining  evidence  to 
substantiate  a  refugee  claim,  and  the  serious  consequences  which  could  result  from 
an  erroneous  decision,  the  evidential  requirements  should  be  approached  with 
flexibilitv." 


B.        Domestic 

Constitutional  due  process  is  a  flexible  concept.     In  the  immigration  context, 
additional  uncertainty  is  added  by  virtue  of  the  somewhat  differential  treatment  of 


"Id. 

"UNHCR.  Note  on  the  subject  of  the  role  of  UNHCR  in  the  Hong  Kong  procedure 
for  refugee  status  determination  (1990). 
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unadmitted  aliens.'*   To  determine  the  amount  of  process  due,  the  Supreme  Court  has 

established  a  balancing  test  which  weighs  the  various  interests  involved  in  an  adjudication. 

The  Court  has  held: 

[I]dentiiication  of  the  specific  dictates  of  due  process  generally  requires 
consideration  of  three  distinct  factors:  First,  the  private  interest  that  will 
be  affected  by  the  official  action;  second,  the  risk  of  an  erroneous 
deprivation  of  such  interest  through  the  procedures  used,  and  the  probable 
value,  if  any,  of  additional  or  substitute  procedural  safeguards;  and,  finally, 
the  Govenmient's  interest,  including  the  function  involved  and  the  fiscal  and 
administrative  burdens  that  the  additional  or  substitute  procedural 
requirements  would  entail." 

This  judicial  test  is  used  to  determine  when  the  federal  courts  will  intervene  to  declare 
procedures  unconstitutional.  Congress  is  firee,  of  course,  to  legislate  more  ample 
provisions.  These  principles  should  inform  the  evaluation  of  the  proposals  at  issue  here. 


'•"See  Association  of  the  Bar  of  the  City  of  New  York  (Committee  on  Civil  Rights), 
The  Right  to  Recognition  as  a  Person  Before  the  Law:  The  Case  for  Abolishing  the 
Immigration  Law  Entry  Doctrine.  46  The  Record  304  (1991). 

■^Mathews  v.  Eldridge.  424  U.S.  319,  335  (1976).  See  Goldberg  v.  Kelly.  397  U.S. 
254  (1970),  holding  that  due  process  requires  that  a  public  assistance  recipient  be  afforded 
an  evidentiary  hearing  before  the  termination  of  benefits.  At  a  minimum,  a  welfare 
recipient  is  to  have  timely  and  adequate  notice  detailing  the  reasons  for  the  proposed, 
termination,  an  effective  opportunity  to  defend  by  confronting  any  adverse  witnesses  and 
by  presenting  his  or  her  own  arguments  and  evidence  orally.  Also,  a  recipient  must  be 
allowed  to  retain  counsel,  and  stated  reasons  by  an  impartial  decision  maker  are  essential. 
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IV.      The  International  Context 

The  Preamble  of  the  1951  Convention  reiterates  the  determination  of  the  High 
Contracting  Parties  to  assure  refugees  the  widest  possible  exercise  of  the  fundamental 
rights  and  freedoms  embodied  in  the  Charter  of  the  United  Nations  and  the  Universal 
Declaration  of  Human  Rights.  Specifically,  the  Preamble  urges  all  States  to  "do 
everything  within  their  powers  to  prevent  this  problem  from  becoming  a  cause  of  tension 
between  States;"  it  recognizes  that  'the  grant  of  asylum  may  place  unduly  heavy  burdens 
on  certain  countries,  and  that  a  satisfactory  solution  of  a  problem  of  which  the  United 
Nations  has  recognized  the  international  scope  and  nature  cannot  be  achieved  without 
international  cooperation." 

Currently,  more  people  are  in  flight  from  persecution,  war,  human  rights  violations 
and  other  events  seriously  disturbing  public  order  than  at  any  time  since  World  War  II. 
The  UNHCR  reports  over  17  million  refugees  around  the  world,"  who  have  crossed  a 
border  and  who  have  a  fear  of  persecution  upon  return.'^ 

In  the  United  States,  over  200,000  asylum  seekers  have  requested  protection  under 
the  asylum  provisions  of  the  Refugee  Act  of  1980.   The  admission  of  132,000  refugees 


"According  to  the  UNHCR.  the  largest  concentration  of  refugees,  about  six  million, 
is  found  in  the  area  of  southwest  Asia,  north  Africa  and  the  Middle  East.  This  includes 
over  five  million  Afghans  in  Pakistan  and  Iran,  the  largest  single  displacement  of  a 
national  group.  These  refugees  await  stability  and  an  end  to  renewed  conflict  in 
Afghanistan. 

'^Africa  has  the  largest  numbers  of  dispossessed,  including  six  million  refugees  and 
over  13  million  internally  displaced  persons.    A  substantial  number  of  those 
displacements  are  in  the  Horn  of  Africa  and  in  the  countries  bordering  Liberia. 
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was  authorized  in  1992  under  the  overseas  admissions  program  established  by  the 
Refiigee  Act." 

V.        The  Proposed  Legislation 

A.  H.R.  1153:  Immigration  Pre-inspection  Act  of  1993 
This  bill  provides  for  the  establishment  not  later  than  November  1,  1995,  of  pre- 
inspection  stations  staffed  by  U.S.  examiners  in  certain  foreign  airports  (at  least  three  of 
the  airports  among  the  10  foreign  airports  that  serve  as  the  last  points  of  departure  for 
the  greatest  number  of  aliens  who  arrive  from  abroad  without  valid  travel 
documentation)."  No  such  pre-inspection  station  is  to  be  established  in  a  country  prior 
to  a  determination  that  such  country  "maintains  practices  and  procedures  with  respect  to 
asylum  seekers  and  refugees"  in  accordance  with  the  refiigee  treaties.  The  bill  also 
provides  for  the  assignment  of  U.S.  immigration  officers  to  act  as  consultants  to  carriers 
at  any  foreign  airport  where  no  pre-inspection  station  is  established. 

Additionally,  the  bill  provides  for  summary  exclusion  or  deportation  of  aliens  who 
are  nationals  of  visa  waiver  countries  (or  who  claim  to  be  such  nationals)  and  who  are 


'*8U.S.C.  §1157(1988). 

"In  recent  testimony  before  the  Information,  Justice,  Transportation,  and  Agriculture 
Subcommittee  of  the  House  Committee  on  Government  Operations,  Gene  McNary, 
former  Commissioner  of  the  Immigration  and  Naturalization  Service,  indicated  that  such 
airports  might  include  London,  Paris,  Frankfurt,  or  Rome. 
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not  in  possession  of  valid  visas,  but  requires  the  Attorney  General  to  establish  an  asylum 
procedure  for  such  individuals. 

Relatively  modest  adjustments  need  to  be  made  to  this  bill  to  render  it  compatible 
with  international  and  constitutional  standards.   Five  key  points  should  be  addressed. 

1 .  In  addition  to  the  consultation  required  between  the  Attorney  General  and 
the  Secretary  of  State,  consultation  regarding  siting  decisions  should  be 
required  with  the  United  Nations  High  Commissioner  for  Refugees.  Such 
an  arrangement  would  help  avoid  the  potentially  awkward  nature  of  the 
inquiry  on  a  bilateral  basis  regarding  the  treatment  of  refugees  and  help 
ensure  that  the  question  is  answered  in  strictly  humanitarian  terms. 

2.  Such  pre-inspection  stations  should  not  be  sited  in  countries  from  which 
genuine  refugees  are  currently  fleeing  and  seeking  asylum  abroad  from 
persecution.  Such  individuals  should  continue  to  have  access  to  protection. 
Accordingly,  a  provision  should  be  added  to  the  bill  to  ensure  that,  prior 
to  the  establishment  of  a  pre-inspection  station,  no  refugee  from  that 
country  has  been  admitted  as  a  refugee  into  or  granted  asylum  by  the  U.S. 
for  at  least  three  years. 
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3 .  Any  immigration  official  posted  as  carrier  consultant  should  receive  training 
in  issues  of  refugee  protection  in  order  to  ensure  that  the  right  of  access  to 
international  protection  is  respected. 

4.  The  asylum  procedures  to  be  established  for  those  to  be  removed  from  the 
U.S.  under  the  special  procedures  concerning  the  visa  waiver  program 
should  be  substantially  equivalent  to  the  procedures  promulgated  under  the 
authority  of  the  Refugee  Act  of  1980.  The  Refugee  Act  recognized  the 
unorthodox  ways  in  which  asylum  seekers  often  flee  persecution  and 
stressed  the  need  for  uniform  procedures.^  Certainly,  the  determination 
to  extend  the  benefit  of  the  visa  waiver  program  should  not  put  genuine 
refugees  in  a  position  of  legal  disadvantage. 

5.  In  addition  to  asylum,  the  withholding  of  deportation  and  exclusion 
provisions  of  Section  243  of  the  Immigration  and  Nationality  Act  should 
apply  to  those  being  removed  according  to  the  special  procedures 
concerning  the  visa  waiver  program. 


20 


S££  Yiu  Sing  Chun  v.  Sava.  suiza  note  6. 
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B.  H.R.  13S5:  Exclusion  and  Asylum  Reform  Amendments  of  1993 
This  bill  proposes  to  bar  from  entry  into  the  United  States  "any  alien"  who  uses 
"fraudulent  documents"  to  travel  here,  or  who  fails  to  present  upon  arrival  travel 
documents  used  to  board  a  common  carrier,  including  a  person  seeking  asylum  from 
persecution.  While  the  legislation  would  not  bar  those  who  could  show  a  "credible  fear 
of  persecution'  upon  return,  the  procedures  by  which  this  determination  would  be  made 
are  summary  in  character.  Decisions  would  be  made  by  low-level  INS  inspectors  at 
airports  without  an  evidentiary  hearing  or  an  administrative  appeal,  and  with  only 
extremely  limited  judicial  review. 

Substantial   changes   would   be   needed   to   render  this  bill   compatible   with 
international  and  constitutional  standards.   At  least  IS  key  points  should  be  addressed. 

1.  Such  a  system  should  concern  only  "manifestly  unfounded  or  abusive 
applications  for  asylum"  in  accordance  with  international  standards.-' 
Such  applications  should  "be  defined  as  those  which  are  clearly  fraudulent 
or  not  related  to  the  criteria  for  the  granting  of  refugee  status  laid  down  in 
the  19S1  United  Nations  Convention  relating  to  the  Status  of  Refugees  or 
to  any  other  criteria  justifying  the  granting  of  asylum."^  This  formulation 
would    require    only    that    some    evidence    be    presented    on    refugee 


-'SfiS  Conclusion  30  of  the  Executive  Committee  of  the  UNHCR  Programme. 
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characteristics.  It  would  thus  be  more  directly  related  to  the  actual  issues 
of  concern  than  the  possession  of  valid  travel  documents  and/or  the  manner 
of  entry. 

2.  Any  person  who  indicates  a  fear  of  return  should  receive  a  written 
description  of  the  criteria  and  procedures  for  qiplying  for  asylum  and 
withholding  in  the  United  States. 

3.  Any  person  who  wishes  to  apply  for  asylum  or  withholding  should  be 
provided  access  to  legal  counsel  and  the  UNHCR,  if  so  desired.  A  list  of 
available  free  legal  services  should  be  provided  to  applicants  as  early  as  is 
feasible,  and  an  opportunity  accorded  to  contact  counsel. 

4.  The  adjudicators  in  such  a  system  should  be  specially  trained  Asylum 
Officers.  This  would  be  best  accomplished  by  a  statute  establishing  the 
current  Asylum  Corps  of  the  Immigration  and  Naturalization  Service.  The 
Asylum  Corps  was  established  by  rulemaking  in  1990  as  an  office  of 
professional  adjudicators  separate  from  the  enforcement  activities  of  the 
immigration  agency.  Given  the  grave  nature  of  the  interests  at  stake, 
adjudicators  under  this  summary  exclusion  procedure  should  be  Senior 
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Asylum  Officers  who  arc  attorneys,  and  who  have  served  for  two  years  as 
Asylum  Officers. 

5.  A  uniform  questionnaire  should  be  utilized,  to  be  completed  by  the 
applicant  and  used  as  the  basis  for  the  oral  interview,  at  which  the 
individual  should  be  given  the  opportunity  to  present  any  pertinent  witnesses 
or  evidence.  The  interview  should  be  conducted  in  such  a  manner  as  to 
provide  an  asylum  seeker  an  opportunity  to  present  his  or  her  claim. 

6.  Prior  to  a  decision  denying  asylum  and  withholding,  a  written  notice  of 
intent  to  deny  shall  be  provided,  setting  forth  reasons  which  the  applicant 
should  be  given  a  reasonable  opportunity  to  rebut.  This  pre-denial  notice 
procedure  is  currently  being  used  in  Asylum  Officer  determinations. 

7.  A  decision  denying  asylum  should  be  in  writing  and  should  set  forth  reasons 
in  sufficient  detail  so  as  to  render  an  appeal  meaningfiil.  A  denial  should 
not  be  based  on  the  alleged  insufficiency  of  the  evidence  presented, 
including  that  the  only  pertinent  evidence  is  the  uncorroborated  statement 
of  the  individual. 
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8.  A  Senior  Asylum  Officer  should  be  empowered  to  grant  asylum  and 
withholding  in  manifestly  founded  cases,  and  to  order  release  pending 
adjudication  in  the  normal  asylum  procedure  for  individuals  who  present 
substantial  claims  for  p>rotection. 

9.  An  apphcant  should  have  to  right  to  ^ipeal  by  requesting  review  and  should 
have  an  opportunity  to  submit  a  statement  on  appeal. 

10.  Competent  and  adequate  interpretation  and  translation  should  be  provided 
to  the  applicant  at  every  point  concerning  the  submission  of  his  or  her  case. 

11.  The  appeal  should  be  decided  promptly  by  an  Asylum  Appeals  Officer 
attached  to  the  Executive  Office  of  Immigration  Review.  Expedited  notice 
and  an  opportunity  to  object  to  the  use  of  the  summary  exclusion  procedure 
should  be  given  by  the  Asylum  Appeals  Officer  to  the  State  Department. 

12.  There  should  be  no  limits  on  the  opportunity  to  seek  judicial  review  of  an 
adverse  agency  decision.  The  bill's  limit  on  habeas  corpus  and  other  forms 
of  action  may  be  an  unconstitutional  suspension  of  the  Great  Writ  (Article 
I,  Section  9)  or  denial  of  judicial  review. 
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13.  Individuals  subject  to  these  procedures  should  be  permitted  to  remain  in  the 
United  States  pending  a  final  determination  of  their  status.  In  cases  where 
individuals  are  denied  asylum  and  withholding  as  manifestly  unfounded, 
they  would  be  subject  to  exclusion  and  immediate  deportation  under  the 
Immigration  and  Nationality  Act. 

14.  Individuals  subject  to  these  procedures  who  are  detained,  should  be  subject 
to  the  release  authority  which  permits  early  parole  for  those  applicants  with 
substantial  claims.  (See  recommendation  8).  Currently,  INS'  Asylum  Pre- 
Screening  Officer  (APSO)  program  provides  for  the  release  of  arriving 
detained  asylum  applicants  who  can  demonstrate  a  "credible  fear"  of 
persecution. 

15.  Those  excluded  under  these  procedures  should  not  be  removed  without  an 
advance  assurance  of  acceptance  in  the  place  of  contemplated  return.  Such 
a  procedure  would  avoid  the  phenomenon  of  "refugees  in  orbit"  (the 
shuttling  of  asylum  seekers  ft-om  airport  to  airport),  and  possible  return  to 
a  place  of  persecution.^  This  arrangement  could  be  made  on  a  case-by- 
case  basis  as  in  the  general  deportation  procedure  (see  Section  243(a)  of  the 


"S££  Amanullah  and  Wahidullah  v.  Cobb.  862  F.2d  362  (1st  Cir.  1988). 
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ImmigTation  and  Nationality  Act)  or  through  bilateral  or  multilateral 
agreements  such  as  the  Dublin  Convention  in  Europe. 

C.       H.R.  1679:   Asylum  Reform  Act  of  1993 

This  bill  would  create  a  new  "non-refoulement"  status  for  those  who  could 
demonstrate  that  it  is  "more  likely  than  not*  that  their  life  or  freedom  would  be 
threatened  as  refugees.  Those  granted  such  status  are  exempt  from  return  to  the  place 
of  persecution  (but  only  that  place),  receive  authorization  to  work,  and  may  request 
permission  to  travel  abroad.  Strict  deadlines  are  prescribed  for  filing  a  notice  of  intent 
to  apply  (7  days  after  arrival)  and  for  making  the  qiplication  (30  days  after  filing  the 
notice  of  intent),  unless  the  individual  can  establish  'clear  and  convincing  evidence  [of] 
changed  circumstances*  in  the  country  in  question.  Hearings  on  the  claim  generally  are 
to  commence  within  45  days  after  the  application  is  filed,  and  a  transcript  shall  be  made 
available  not  later  than  10  days  after  the  hearing  is  completed.  The  'non-refoulement 
officer"  is  to  render  a  determination  not  later  than  30  days  after  the  hearing.  Summary 
dismissal  is  authorized  for  those  applicants  who  fail  to  appear. 

There  is  no  administrative  appeal  under  this  scheme  and  non-refoulement  would 
be  an  exclusive  remedy.  An  individual  granted  non-refoulement  status  may  apply  for  and 
receive  asylum  status  after  one  year  under  the  same  persecution  standards,  at  which  time 
the  spouse  or  child  of  an  individual  may  receive  derivative  status.  Filing  fees  would  be 
authorized  for  non-refoulement  and  asylum  ^>plications. 
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This  sweeping  proposal  would  have  to  be  fundamentally  re-cast  for  it  to  be 
compatible  with  international  and  domestic  standards  and  legal  obligations.  While  aspects 
of  the  proposal  are  intriguing  —  a  streamlined  and  consolidated  first  instance 
determination  procedure,  establishment  of  a  list  of  available  free  legal  services  for 
indigents,  and  positive  group  recognition  procedures  ~  other  elements  render  the  proposal 
extreme  and  unduly  antagonistic  to  the  rights  of  genuine  refugees.  Six  basic  points  are 
worth  note: 

1.  International  refugee  standards  must  not  be  ignored.  A  "more  likely  than 
not"  standard  concerning  severe  persecution  is  far  more  demanding  than  the 
"well-founded  fear  of  persecution"  standard  utilized  in  the  refugee  treaties 
and  incorporated  into  the  current  asylum  procedure.  SSS  INS  v.  Cardoza- 
Fonseca.  supra  note  1 .  Such  a  deviation  from  international  standards  would 
be  unwarranted. 

2.  Categorical  exclusions  from  protection,  including  those  occasioned  by 
missing  filing  deadlines,  would  cause  genuine  refugees  to  be  returned  to 
places  of  persecution  without  due  regard  to  the  individualized  assessment 
required  under  international  and  U.S.  law.  Decisions  involving  grave 
individual  interests  would  be  based  not  on  humanitarian  need,  but  rather  on 
mistake,  inadvertence  or  neglect.    Denials  of  protection  could  result  from 
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an  inability  to  secure  the  assistance  of  legal  counsel  within  the  brief  periods 
permitted.    Such  outcomes  would  be  unconscionable. 

3.  Insui^cient  regard  is  given  to  the  circumstances  under  which  changes  in 
conditions  in  the  home  country  or  with  the  situation  of  the  individual 
himself  or  herself  may  give  rise  to  a  compelling  claim  for  refugee 
protection.^  Rather  than  to  be  accorded  the  benefit  of  the  doubt,  as 
provided  for  under  international  standards,"  the  provisions  establish 
virtual  presumptions,  sometimes  conclusive,  against  asylum  seekers. 

4.  The  absence  of  an  administrative  ^>peal  renders  the  proposed  procedures 
inadequate  under  international  standards  (sfis  the  analysis  of  H.R.  13SS). 

5 .  The  introduction  of  a  new  non-refoulement  status  would  create  uncertainties 
in  terms  of  travel  and  freedom  of  movement  for  refugees  and  deprives  them 
of  the  possibility  of  uniting  early  with  close  family,  who  themselves  may 
be  in  situations  of  danger.  These  and  other  such  burdens  on  a  humanitarian 
remedy  are  improper. 


-*See  UNHCR  Handbook,  supra  note  7,  at  paras.  194-96. 
~^See  UNHCR  Handbook,  supra  note  7,  at  para.  196. 
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6.  The  introduction  of  a  new,  complicated  diminishment  in  protection  is  hardly 
likely  to  achieve  a  more  disciplined  process.  Instead,  it  signifies  a 
regrettable  withdrawal  from  the  developing  international  humanitarian 
consensus  on  protection,  a  particularly  disturbing  trend  given  recent  harsh 
arrangements  made  by  U.S.  officials  for  Haitian  boat  people. 

VI.      Application  to  a  Case 

How  would  enactment  of  these  proposals  affect  genuine  refugees?  Take  the  case 
of  R.,  an  Iraqi  Kurd  who  joined  the  Patriotic  Union  of  Kurdistan  (PUK)  in  May  of  1985 
when  he  was  fifteen  years  old  to  demonstrate  his  opposition  to  the  dictatorship  of  Saddam 
Hussein. 

In  July  1987,  a  group  of  plain-clothed  militia  men  came  to  R.'s  house  in  the 
middle  of  the  night  to  arrest  him.  Failing  to  find  him  at  home,  the  men  ransacked  the 
house,  beat  his  family  members  and  took  his  father  away  for  questioning.  Three  months 
later.  R.  learned  that  his  father  had  been  killed.  Fearing  that  he  too  would  be  killed,  R 
fled  to  Iran  in  December  1987. 

After  several  months  in  a  refugee  camp  R.  decided  to  leave  Iran  because  of  harsh 
and  austere  conditions  in  the  camp.  He  purchased  a  false  passport  with  a  United  States 
visa  and  a  plane  ticket  bound  for  the  United  States,  and  he  arrived  without  documents  at 
JFK  airport  on  May  17.  1990,  via  London.    Upon  landing  in  the  United  States,  he  was 
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incarcerated  at  an  immigration  jail  in  New  York  for  over  a  year,  until  he  was  granted 
asylum  on  August  23,  1991,  and  released. 

If,  under  H.R.  1 153,  the  U.S.  had  established  pre-inspection  facilities  in  London, 
R.  would  have  had  to  apply  for  asylum  in  the  United  Kingdom,  a  potentially  benign 
outcome.  Had  pre-inspection  facilities  been  established  in  Teheran,  however,  R.  would 
have  been  condemned  to  continuing  mistreatment  in  Iran.  Such  facilities  should  thus  not 
be  sited  in  the  countries  that  produce  refugees  or  that  fail  to  respect  their  fundamental 
human  rights. 

Also,  genuine  refugees  such  as  R.  should  not  be  subjected  to  prolonged  detention 
when  they  seek  asylum  in  the  United  States.  The  immigration  authorities'  scarce 
detention  space  should  be  reserved  for  those  who  are  likely  to  abscond  or  pose  a  danger 
to  the  community.  At  a  minimum,  genuine  refugees  should  have  an  early  opportunity  for 
release  pending  determination  of  their  claims. 

Summary  procedures  at  the  airport  in  New  York,  as  described  in  H.R.  1355,  could 
have  resulted  in  R.'s  return  to  Iran  or  even  Iraq,  particularly  if  he  were  not  accepted  back 
by  the  authorities  in  London.  The  restrictive  criteria  established  in  the  Asylum  Reform 
Act  of  1993  would  condemn  refugees  like  R.  to  increased  uncertainty,  prolonged 
separation  from  close  family  members,  and  possible  return  to  Iraq  -  an  exceedingly 
cruel,  perhaps  fatal,  outcome. 

VII.     The  State  of  Asvlum  Adjudication  in  the  United  States 
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As  of  April  2,  1991,  a  corps  of  82  Asylum  Officers  had  been  recruited,  trained 
and  deployed  under  final  rules  to  implement  the  1980  Refugee  Act.  Another  68  Asylum 
Officers  were  added  to  the  corps  in  March  1992,  for  a  total  of  150  adjudicators. 

A  Resource  Information  Center  (RIC)  has  been  established  to  disseminate 
information  about  countries  of  origin  of  asylum  seekers  and  to  reduce  adjudicators' 
reliance  on  State  Department  information.  The  mission  of  the  RIC  is  to  gather  existing 
information  on  country  conditions.  The  RIC  staff  acquires  information  firom  sources  such 
as  the  Lawyers  Committee.  Amnesty  International,  Human  Rights  Watch,  and  others. 
This  information  is  then  made  available  to  Asylum  Officers. 

The  former  asylum  system  was  widely  perceived  as  distorted  by  foreign  policy  and 
immigration  control  considerations.  There  had  been  unjustifiably  low  approval  levels 
over  the  past  decade  for  certain  national  groups,  such  as  Guatemalans  (1%).  Haitians 
(1%)  and  Salvadorans  (3%).  Primary  objectives  of  the  new  rules  are  to  ensure 
expeditious  adjudication  of  asylum  applications,  to  improve  adjudicator  training,  and  to 
better  insulate  adjudicators  from  foreign  policy  and  immigration  enforcement 
considerations. 

Preliminary  progress  has  been  made  in  achieving  the  objectives  of  the  new  system, 
but  implementation  has  been  slow.  Of  the  current  corps  of  150  Asylum  Officers,  many 
were  recruited  from  outside  the  INS,  including  several  lawyers.  But  many  of  the  most 
promising  candidates  have  departed,  and  morale  is  reportedly  low  due  to  workload 
pressures  and  inefficiencies,  as  well  as  insufficient  resources. 
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Training  programs  have  been  more  professional  in  character  than  in  the  past. 
Most  practitioners  agree  that  the  new  system  is  an  improvement,  although  practice  is 
uneven.  They  indicate  that  the  quality  of  Asylum  Officers  has  improved,  resulting  in 
more  probing  interviews. 

Lack  of  resources  and  competing  responsibilities,  however,  have  kept  the  asylum 
corps  from  emerging  fully  as  a  credible  adjudication  system.  Delays  are  rampant 
throughout  the  system.  Asylum  Officers  are  under  increasing  pressure  to  turn  out 
decisions  as  quickly  as  possible.  Because  of  the  pressure  to  interview  new  cases,  there 
is  a  growing  delay  between  case  interviews  and  decisions.  Many  applicants  have  had  to 
wait  for  over  one  year  from  the  time  an  application  was  filed  until  an  interview  is 
obtained.  In  addition,  practitioners  complain  that  work  authorization  is  not  being  granted 
to  claimants  within  the  prescribed  90-day  period. 

A  growing  backlog  of  cases  may  compromise  the  integrity  of  the  system. 
Statistical  information  provided  by  INS  indicates  that  at  the  end  of  September  1992  there 
was  a  backlog  of  215,772  claims  in  the  seven  regional  asylum  offices.  Also,  103,447 
new  asylum  applications  were  filed  in  fiscal  year  1992.^ 

The  backlog  must  be  addressed.  However,  while  efforts  to  reduce  —  and 
ultimately  eliminate  --  the  backlog  are  commendable,  thorough  and  just  adjudications 
should  not  be  sacrificed.  There  is  a  need  to  streamline  the  overly  complicated  provisions 
in  the  current  system.    Additional  Asylum  Officers  and  clerical  workers  are  needed  as 


^About  20.000  of  the  cases  decided  in  1992  by  Immigration  Judges  in  deportttion 
or  exclusion  proceedings  involved  claims  of  asylum  or  withholding. 
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well  to  assist  the  adjudicators.  The  best  way  to  ensure  fair  and  prompt  determinations 
of  asylum  applications  is  to  improve  management  and  to  increase  efficiency  as  well  as  the 
investment  of  resources  in  the  system. 

The  regulatory  effort  to  separate  asylum  adjudication  from  enforcement  functions 
poses  a  critical  challenge  to  an  agency  that  is  generally  regarded  as  charged  with 
conflicted  missions  ~  apprehension,  detention  and  removal  of  unauthorized  aliens  on  the 
one  hand,  and  provision  of  service  to  those  entitled  under  law  to  immigration  benefits. 
The  humanitarian  character  of  asylum  adjudication  presents  this  conflict  in  its  sharpest 
terms,  and  has  caused  some,  including  this  commentator,  to  question  whether  this 
responsibility  should  be  organizationally  removed  from  INS. 

One  glaring  procedural  defect  in  the  new  INS  asylum  system  caused  by  lack  of 
resources  is  the  failure  to  provide  interpreters  for  asylum  applicants.  Interpreters  were 
provided  when  asylum  adjudications  were  considered  to  be  part  of  INS'  examinations 
responsibilities.  Indeed,  interpreters  are  provided  in  virtually  all  asylum  procedures 
around  the  world  in  recognition  of  the  basic  facilitating  role  they  play  in  achieving  access 
to  a  status  determination  procedure.  However,  sufficient  resources  were  not  made 
available  by  INS  to  continue  the  provision  of  interpretation  services.  Interpreters  must 
be  provided  by  applicants,  and.  if  unavailable,  adjudications  are  postponed  until  such  time 
as  an  applicant  can  furnish  a  competent  interpreter.  This  outcome  raises  the  irrational 
prospect  of  deserving  refugees  who  cannot  obtain  asylum  because  they  cannot  furnish  a 
competent  interpreter,  or  spurious  applicants  who  secure  an  indefinite  stay  in  the  United 
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States  with  permission  to  work  through  the  device  of  not  supplying  an  interpreter.  Such 
a  system  is  unworkable,  not  to  say  unfair,  and  must  be  remedied  immediately  through  the 
provision  of  additional  resources. 

Without  the  immediate  investment  of  additional  resources,  the  new  asylum  system 
is  destined  to  fail.  Such  resources,  moreover,  should  not  come  from  the  imposition  of 
a  pre-paid  filing  fee  required  on  asylum  requests  in  order  to  preserve  fiill  access  to 
asylum  by  refugees  in  accordance  with  international  standards.  Rather,  the  resources 
should  come  from  general  revenues,  including  enhanced  filing  fees  for  other  types  of 
immigration  applications  and  petitions  if  necessary. 

On  the  related  issue  of  detention,  we  estimate  that  currently  about  50,000  aliens 
are  detained  each  year  in  INS  facilities  across  the  country.  While  some  are  criminal 
offenders  awaiting  deportation,  we  estimate  that  about  10,000  are  persons  seeking 
|X>litical  asylum  in  the  United  States  because  of  fear  of  persecution  in  their  home 
countries.  These  groups  are  sometimes  confined  together  due  to  lack  of  available  space. 
According  to  a  January  1991  GAO  report,  the  INS  has  failed  to  meet  the  increased  need 
for  additional  detention  facilities. 

According  to  the  GAO  report,  between  1986  and  1989,  INS  detention  expenditures 
increased  from  82  million  to  169  million  dollars;  over  the  same  period,  the  number  of 
criminal  aliens  arrested  by  INS  increased  from  12,500  to  30,500.  INS  has  projected  that 
it  will  need  to  incarcerate  about  60,000  alien  offenders  in  1991  in  order  to  further  the 
mandate  of  Congress  to  remove  criminal  aliens  from  the  United  States. 
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Currently.  INS  is  capable  of  detaining  6.259  individuals  at  any  one  time.  Yet 
much  of  INS'  scarce  detention  space  and  program  resources  are  devoted  to  detaining 
innocent  asylum  seekers  upon  arrival  in  the  United  States.  In  1986,  the  United  States  and 
other  members  of  the  governmental  Executive  Committee  of  the  Office  of  the  United 
Nations  High  Commissioner  for  Refugees  urged  "...  in  view  of  the  hardship  which  it 
involves,  detention  should  normally  be  avoided."  But  INS,  until  last  year,  has  continued 
a  costly  policy  of  automatically  and  unnecessarily  detaining  many  individual  asylum 
seekers. 

Only  recently,  therefore,  has  INS  initiated  a  release  program  based  on  rational 
criteria.  Those  applicants  with  substantial  claims  of  persecution  are  eligible  for  release 
as  long  as  they  can  show  that  they  are  not  likely  to  abscond  and  pose  no  danger  to  the 
community.  Since  the  inception  of  the  program,  INS  attorneys  have  interviewed  1,551 
arriving  asylum  seekers  and  recommended  release  for  507  (33%).  While  implementation 
has  been  somewhat  uneven,  nothing  should  be  done  to  undermine  the  essence  of  this 
beneficial  new  program.    Indeed,  it  should  be  codified  in  statute. 

A  well-conceived  and  carefully  administered  release  program  that  works  closely 
with  the  community  can  satisfy  the  government's  interests  in  preventing  absconding  and 
targeting  for  detention  those  who  pose  dangers  to  the  community,  as  well  as  avoiding  the 
unnecessary  detention  of  refugees.  As  a  matter  of  conserving  scarce  resources,  the  time 
has  come  to  put  the  INS  detention  policy  into  better  alignment  with  the  Service's  mission 
of  humane  treatment  for  deserving  aliens  and  targeted  enforcement  in  respect  of  others. 
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Vni.    Conclusion 

Notorious  incidents  inspire  bad  policy.  Recent  tragic  events  have  been  cited  as 
justification  for  re-invigorating  proposals  initially  made  last  year  to  limit  access  to  U.S. 
immigration  procedures  by  asylum  seekers  abroad,  accelerating  the  hearing  procedures 
to  exclude  such  individuals  at  U.S.  airports,  and  even  diminishing  the  asylum  remedy 
itself.  Each  approach  could  compromise  the  protection  of  genuine  refugees  and  render 
the  humanitarian  remedy  of  asylum  another  casualty  of  these  terrorist  attacks. 

The  U.S.  immigration  process  surely  requires  additional  discipline  and  there  should 
be  an  early  high-level  review  of  immigration  enforcement  by  the  new  Administration  to 
ensure  that  policies  are  both  effective  and  humane.  Specifically,  it  will  be  incumbent  on 
the  Administration  to  establish  an  asylum  adjudication  procedure  that  is  capable  of 
deciding  claims  fairly  and  expeditiously  in  order  to  recognize  genuine  refugees  and  avoid 
attracting  spurious  claimants.  Of  course,  resources  will  be  needed  to  accomplish  this 
objective.-  Any  undue  expenditures  imposed  on  local  communities  by  virtue  of  the 
adoption  of  just  asylum  procedures  should  be  reimbursed  by  the  federal  authorities. 

Fundamentally,  the  human  rights  of  genuine  refugees  must  not  be  violated  in  the 
name  of  "reform."  More  refined  forms  of  enforcement  than  the  current  proposals  are 
feasible  and  preferable.  If  we  do  not  resist  such  politically  expedient  measures,  then  we 
will  only  undermine  the  possibility  of  achieving  a  humanitarian  consensus  regarding  the 
protection  of  refugees. 
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Mr.  Mazzoli.  Mr.  Leiden. 

STATEMENT  OF  WARREN  R.  LEIDEN,  EXECUTIVE  DIRECTOR, 
AMERICAN  IMMIGRATION  LAWYERS  ASSOCLVTION 

Mr.  Leiden.  Thank  you,  Mr.  Chairman  and  Mr.  McCollum.  It  is 
good  to  see  you  today.  I  appreciate  the  opportunity  to  testify  in 
what  I  think  is  a  very  important  issue  and  one  that  our  member- 
ship around  the  country  has  some  expertise  on,  often  in  a  pro  bono 
capacity. 

It  sounds  to  me  Hke  this  morning's  hearing  has  spent  a  lot  of 
time  talking  about  the  importance  of  granting  protection  to  refu- 
gees, and  I  am  not  going  to  belabor  that  point.  I  want  to  cut  right 
to  our  support  for  reform  of  the  asylum  process. 

I  think  that  the  best  way  to  look  at  reform  is  to  analyze,  as  I 
do,  two  problems.  One,  is  an  acute,  sharp  problem,  particularly  at 
the  JFK  Airport,  where  a  large  numbers  of  people  are  coming  in. 
They  are  overloading  the  system. 

It  is  almost  like  a  lottery.  If  somebody  comes  in  and  there  is  a 
limited  number  of  beds  that  have  been  assigned  for  detention  of 
people,  if  you  pass  that  number,  you  "get  out  of  jail  free."  A  portion 
of  those  people  never  show  up.  Some  do  show  up,  and  then  qualify 
for  asylum,  but  some  do  not.  So  there  is  an  acute  problem  at  the 
airports. 

Second,  deserving  of  the  attention  of  your  bills,  and  I  think  this 
is  what  they  addressed,  is  what  I  would  call  the  regular  asylum 
program,  and  its  implementation  under  the  new  regulations,  which 
is  little  more  than  1  year  old.  I  think  this  is  an  area  that  does  need 
reform.  With  a  year  of  solid  experience  under  the  belt,  I  think  it 
is  time  for  a  change,  time  for  reform. 

The  problems  have  been  identified  or  are  certainly  much  more 
visible.  I  think  it  is  not  just  an  Immigration  Service  problem,  but 
it  is  also  a  problem  with  the  immigration  courts  of  the  Executive 
Office  for  Immigration  Review.  Those  two  areas  need  to  be  looked 
at. 

Now,  specifically,  let  me  address  the  acute  problem  of  the  refu- 
gees at  the  airports.  In  large  part,  I  think  this  is  a  management 
problem.  I  think  it  is  a  question  of  how  existing  resources  are  used 
to  promptly  make  determinations  of  these  cases. 

It  is  also  a  question  of  a  detention  and  a  release  policy — who  is 
getting  detained;  who  is  getting  released;  and  where  people  are 
being  held.  Those  are  the  areas  that  I  think  that  need  the  most  at- 
tention. 

We  would  recommend,  and  we  have  in  our  written  testimony, 
and  through  legislation,  if  that  seems  appropriate,  reform  so  that 
individuals  who  arrive  at  ports  of  entry,  who  either  have  no  docu- 
ments or  the  documents  are  not  good,  and  who  claim  asylum,  be 
given  the  most  expeditious  examination  as  possible  by  a  highly 
trained  or  a  senior  asylum  officer.  Then,  an  immediate  or  a  very 
prompt  decision  can  be  made  to  determine  who  the  abusers  are  and 
who  the  frivolous  cases  are. 

There  can  be  a  prompt  and  quick  accelerated  immigration  court 
review  of  that  determination,  if  it  is  requested  by  the  person. 
Again,  this  is  to  weed  out  the  frivolous  people,  the  abusers,  and 
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therefore,  allow  protection  to  be  granted  to  bona  fide  and  deserving 
refugees. 

We  think  that  this,  coupled  with  a  wisely  managed  detention  re- 
lease and  transfer  policy,  would  really  be  a  combination  that  could 
come  together  to  largely  eliminate  what  is  perceived  as  a  problem 
at  the  airport,  and  especially  at  the  JFK  Airport. 

In  connection  with  the  bill  that  has  been  introduced  specifically 
on  this  problem,  we  would  like  to  see,  some  modifications.  We  are 
fearful  that  maybe  it  goes  too  far  at  this  point;  and  that  some  as- 
pects of  it  may  result  or  may  be  more  geared  to  denying  claims 
that  should  not  be  denied,  as  opposed  to  really  focusing  on  the  friv- 
olous claims. 

We  are  concerned  about  the  reduction  or  the  lack  of  review  in 
these  cases.  That  that  would  increase,  at  this  point,  the  danger  of 
returning  refugees  to  persecution. 

However,  we  do  think  that  taking  measures  that  result  in  expe- 
ditious approvals,  or  expeditious  examinations  at  the  airports,  is  an 
important  measure  to  take.  If  Congress  needs  to  enact  legislation 
to  make  that  happen,  then  we  think  it  should. 

I  could  say  more  and  I  could  go  into  much  more  detail,  but  I 
would  say  that  for  now,  in  case  it  comes  up  in  questions. 

Mr.  Mazzoli.  Thank  you  very  much,  Mr.  Leiden. 

Mr.  Leiden.  I'm  sorry,  Mr.  Chairman.  If  I  may  just  in  a  few  mo- 
ments address  the  regular  asylum  program. 

To  me,  the  most  important  thing  with  the  regular  asylum  pro- 
gram is  that  they  do  not  have  control  over  the  incoming  cases.  The 
incoming  caseload  is  not  receiving  prompt  adjudications.  Some 
cases  go  for  2  years  or  longer,  and  that  needs  to  be  the  focus. 

What  we  would  recommend,  based  on  the  experience  and  exper- 
tise, is  support  for  the  process  that  is  begun  already  in  the  Justice 
Department  for  administrative  reform. 

The  first  goal  is  to  gain  control  over  the  incoming  cases,  and 
measuring  that  by  the  promptness  of  adjudications. 

Mr.  Mazzoli.  Ms.  Sale  talked  about  that. 

Mr.  Leiden.  I  think  there  are  a  number  of  ways  to  do  this.  One 
is  to  first  have  a  better  focus  on  management  of  the  caseload  fi-om 
the  lessons  that  have  been  learned  fi-om  recent  experience.  There 
is  software  that  could  be  used  now  that  would  make  things  much 
more  efficient. 

There  are  non asylum  tasks  that  asylum  officers  are  performing, 
such  as  issuing  employment  cards  or  issuing  deportation  orders  to 
show  cause.  We  could  get  a  lot  more  "bang  for  our  buck"  out  of  the 
asylum  system,  if  you  will,  through  some  of  these  changes  that  are 
now  under  consideration  by  the  Justice  Department. 

In  addition,  Mr.  Chairman,  your  bill  looks  at  this  as  well;  that 
is,  streamlining  the  process,  and  looking  at  aspects  and  procedures 
or  subtasks  within  the  process  that  can  be  either  eliminated  or 
streamlined  or  expedited. 

Then,  finally,  is  the  issue  of  allocation  of  resources.  There  is  a 
current  capacity  to  decide  a  certain  number  of  deportation  and  asy- 
lum cases,  or  exclusion  and  asylum  cases.  This  capacity  is  not 
being  put  where  it  should  be.  The  existing  resources  ought  to  be 
put  on  the  incoming  cases,  the  new  cases,  and  not  on  cases  that 
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have  been  sitting  around  for  5  or  6  years,  while  the  new  incoming 
cases  continue  to  grow. 

We  think  that  through  these  measures  and  only  after  these 
measures  have  been  explored,  in  a  very  short  time  period,  that 
then  perhaps  increased  funding  should  also  be  looked  at,  on  a  tem- 
porary basis  or  a  permanent  basis.  However,  we  should  not  look 
immediately  to  changes  in  funding.  We  should  look  first  to  effi- 
ciencies, streamlining,  and  reallocating  the  current  resources. 

After  that  is  done,  and  after  we  have  figured  out  the  most  effi- 
cient and  accurate  system,  then  I  think  that  funding  increases,  if 
they  are  needed,  could  be  looked  at. 

Your  committee  can  provide  a  very  helpful  incentive  to  the  ad- 
ministrative process  of  reform  by  setting  a  deadline,  and  telling  the 
Justice  Department.  Perhaps  in  legislation,  or  maybe  merely  in  a 
letter. 

Mr.  Mazzoli.  It  would  start  out  with  a  deadline  for  the  Commis- 
sioner to  be  appointed.  We  would  start  there. 

[Laughter.] 

Mr.  Leiden.  I  can  see  your  committee  being  impatient  if  this 
dragged  on  for  a  long  period  of  time.  I  think  that  within  this  year 
the  administration,  I  will  recommend  and  be  able  to  make  adminis- 
trative changes  before  changes  are  made  in  the  statutory  law. 

Your  bill,  addresses  the  kinds  of  things  that  need  to  be  addressed 
in  terms  of  prompt  adjudications,  streamlining  the  system,  and 
more  efficient  use  of  resources. 

There  are  some  other  points  in  your  bill,  as  I  mentioned  in  my 
written  testimony,  that  are  steps  that  do  not  need  to  be  taken  yet. 
I  would  recommend  that  a  time  period,  maybe  until  the  end  of  this 
Congress,  be  given  for  the  administration  to  make  and  implement 
changes. 

If  it  cannot  be  done  in  that  time,  then  I  think  it  is  right  for  Con- 
gress to  step  in  and  say,  "You  had  your  chance,  and  now  that  time 
is  over."  However,  with  only  a  year  of  experience  under  the  new 
regulations,  I  think  it  is  appropriate  to  allow  the  administration  to 
change  the  administration  of  the  program. 

Finally,  under  the  preinspection  bill,  we  warmly  welcome  im- 
provements that  will  speed  inspection  through  international  air- 
ports. We  have  already  communicated  to  Mr.  Schumer  that  we  are 
very  interested  in  his  bill.  There  are  safeguards  that  we  would  like 
to  recommend  in  addition  to  the  ones  already  included  in  last 
year's  bill  for  refugees.  These  are  some  safeguards  for  the  return- 
ing lawful  permanent  residents,  immigrants  and  nonimmigrants. 

We  have  identified,  from  the  most  recent  immigration  statistics, 
that  only  about  100  individuals  were  excluded  from  the  airports  of 
the  countries  most  likely  to  be  visited  with  a  preinspection  station. 
This  is  such  a  small  number  that,  an  immigrant  or  a  nonimmigrant 
or  a  lawful  permanent  resident  lose  the  opportunity  to  prove  their 
eligibility  for  admission,  as  the  burden  is  on  them  to  prove  they  are 
eligible.  We  have  recommended  some  safeguards  to  Mr.  Schumer  to 
allow  this  to  happen. 

Thank  you  again,  and  I  would  be  happy  to  answer  any  questions. 

Mr.  Mazzoli.  Thank  you  very  much,  Mr.  Leiden. 

[The  prepared  statement  of  Mr.  Leiden  follows:] 
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Prepared  Statement  of  Warren  R.  Leiden,  Executive  Director, 
American  Immigration  Lawyers  Association 

OPENING 

Chairman  Mazzoli  and  distinguished  members  of  the  Subcommittee: 

I  am  pleased  to  have  this  opportunity  to  testify  on  behalf  of  the  American 
Immigration  Lawyers  Association  (AILA)  concerning  legislation  that  would  significantly 
amend  our  asylum  laws  and  affect  the  ability  of  asylum-seekers  to  seek  protection  in  the 
United  States  from  persecution. 

The  American  Immigration  Lawyers  Association  is  a  national  bar  association  of  over 
3,500  attorneys  who  practice  immigration  and  nationality  law,  representing  individuals, 
families,  employers,  and  asylum-seekers.  Founded  in  1946,  AILA  has  thirty-three  chapters 
nationwide  and  is  an  Affiliated  Organization  of  the  American  Bar  Association. 

Many  AILA  attorney  members  have  experience  representing  persons  who  seek 
asylum  in  the  United  States,  often  on  a.  pro  bono  basis.  We  observe  first-hand  the  strengths 
and  weaknesses  of  our  asylum  program  and  know  the  successes  and  shortcomings  in  its 
current  implementation. 

On  behalf  of  those  refugees  whose  best  hope  for  protection  from  persecution  is  in 
the  United  States,  we  are  deeply  interested  in  an  asylum  program  that  is  fair,  accurate,  and 
efficient. 

We  greatly  appreciate  this  opportunity  to  comment  on  the  current  asylum  system  and 
to  make  recommendations  for  improvement. 
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SUMMARY 

1.  The  asylum  program  poses  no  terrorist  risk  to  the  public. 

2.  We  need  a  comprehensive  program  that  is  fair,  accurate,  and  efficient  -  that  protect 
refugees  from  persecution  but  docs  not  act  as  a  magnet  for  illegal  immigration. 

3.  The  "airport"  problem  can  be  resolved  through  proper  administration  of  the  asylum 
program. 

a.  A  rational,  uniform  detention  and  release  policy  and  expedited  adjudication 
of  asylum  claims  would  deter  illegal  immigration  without  compromising 
refugee  protection. 

b.  The  means  of  escape  should  not  become  the  litmus  test  for  legitimacy  -- 
reliance  on  fraudulent  documents  or  alien  smugglers  is  not  contrary  to  a  well- 
founded  fear  of  persecution. 

4.  The  "administration"  problems  of  the  regular  asylum  program  require  comprehensive 
review  and  improvement  of  its  operations. 

a.  The  Department  of  Justice  must  genuinely  back  the  asylum  program  and 
provide  the  leadership  and  resources  it  needs  to  succeed. 

b.  The  Department  of  Justice  needs  to  execute  a  comprehensive  improvement 
of  the  asylum  program  -  one  that  ensures  control  over  management  of 
incoming  cases,  prompt  adjudication,  and  proper  allocation  of  resources. 
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H.R.  1153:    IMMIGRATION  PREINSPECTION  ACT  OF  1993 


1.         The  provisions  for  expediting  airport  processing  would  be  welcome  improvementi 
over  current  practice. 


2.         The  visa  waiver  program  should  be  made  permanent,  but  Congress  should  be  careful 
to  monitor  the  consequences  of  the  exclusion  provisions. 


3.  The  preinspection  program  should  better  ensure  the  protection  of  refugees  and 
should  include  safeguards  for  lawful  permanent  residents,  immigrants,  and 
nonimmigrants  entitled  to  come  to  the  United  States. 

a.  The  bill  should  limit  preinspection  stations  to  countries  from  which  the  United 
States  has  not  recognized  refugees  in  recent  years. 

b.  There  should  be  an  opportunity  for  lawful  permanent  residents,  immigrants, 
and  nonimmigrants  to  establish  their  eligibility  for  admission  to  the  United 
States. 

c.  The  number  of  persons  needing  special  attention  are  relatively  small. 

d.  Monitoring  of  the  preinspection  sites  should  be  built  into  the  program. 

e.  Congress  should  continue  to  investigate  the  fiscal  and  international 
implications  of  preinspection 
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H  R   1679  -  ASYLUM  REFORM  ACT  OF  1993 


1.  The  legislation  takes  asylum  reform  in  the  right  direction,  but  we  would  recommeno 
that  the  Executive  Branch  be  given  an  opportunity  to  reform  the  current  system 
consistent  with  this  goal. 


2.         The  bill  is  properly  concerned  with  keeping  the  determinations  process  moving,  but 
inflexible  deadlines  could  result  in  arbitrary  denials. 


3.         The  higher  standard  of  proof  risks  more  denials,  but  without  any  real  improvements 
in  administration. 


4.         It  is  not  necessary  or  efficient  to  eliminate  administrative  review. 

H.R.  13S5:    EXCLUSION  AND  ASYLUM  REFORM  AMENDMENTS  OF  1993 
1.         Summary  exclusion  does  not  recognize  the  realities  of  refugee  flight. 


2.  By  barring  any  administrative  or  judicial  review,  H.R.  1355  strips  away  all  protections 
against  a  wrongful  determination  and  greatly  risks  returning  refugees  to  countries  of 
persecution. 


3.        Judicial  review  is  a  necessary  to  protect  against  life-threatening  agency  error. 


4.         Expedited  examinations  and  removal  should  be  direaed  at  frivolous  claims  for 
asylum,  based  on  the  merits  of  the  case. 


Release  from  detention  should  be  available  in  low  risk  cases. 
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INTRODUCTION 


Mr.  Chairman,  this  hearing  on  asylum  reform  is  very  timely.  Acute  problems  with 
non-refugee  arrivals  at  the  New  York  JFK  airport  and  complications  in  the  operation  of  our 
asylum  program  have  become,  quite  properly,  the  subject  of  recent  interest  and  attention. 

At  first  blush,  it  is  not  a  pretty  picture.  Our  asylum  laws  are  under  attack  by 
sensationalist  media,  hate  groups,  and  anti-immigrant  organizations  that  would  lead  the 
public  to  believe  that  asylum  is  somehow  a  security  threat  to  the  United  States.  Also,  as 
currently  administrated,  the  a.sylum  program  is  unacceptably  vulnerable  to  some  non- 
refugees  who  apply  for  political  asylum  as  a  means  to  circumvent  legal  immigration 
requirements  and  stands  as  a  criminal  commercial  opportunity  for  alien  smugglers  and  fraud 
facilitators.  Moreover,  despite  the  best  of  efforts  and  intentions,  the  administrative  asylum 
program  is  struggling  in  key  respects  and  needs  more  organizational  support  and  attention 
for  its  management  to  be  effective. 

The  picture,  though  seriou.s.  is  not  really  so  bleak.  To  begin  with,  asylum  is  not  a 
security  threat.  The  connection  made  between  asylum  and  recent  criminal  acts  is  irrational 
and  ungrounded.  Also,  while  there  are  some  serious  problems  with  how  asylum  is  now 
handled  in  this  country,  tho.se  problems  are  manageable  when  approached  in  a  thoughtful 
and  precise  manner.  If  broken  down  into  its  respective  components  and  properly  analyzed 
and  improved,  the  asylum  program  can  be  entirely  workable  and  its  shortcomings  can  be 
remedied. 

From  our  perspective,  the  operational  problems  can  be  distilled  into  two  areas.  One 
is  the  acute  problem  of  non-refugee  arrivals  at  our  international  airports.  As  the 
Subcommittee  is  well  aware,  there  are  persons  who  are  not  legitimate  asylum-seekers  who 
exploit  the  delays  in  the  handling  of  asylum  claims  and  the  poor  management  of  detention 
space  to  immigrate  illegally.  This  problem  is  especially  visible  in  New  York,  though  it  has 
been  resolved  elsewhere. 

We  are  concerned  that,  in  addressing  the  problem  with  non-refugee  arrivals,  we  run 
the  very  real  and  probable  danger  of  returning  legitimate  refugees  to  persecution  if  an 
overbroad  form  of  "summary  e.\clusi()n"  is  enacted.  We  maintain  that  it  is  possible  to  devise 
a  legislative  solution  of  expedited  examination  and  exclusion  that  deters  abuse  of  the  asylum 
system  without  risking  the  return  of  true  refugees  to  persecution  ~  a  system  that  rapidly 
identifies  and  accelerates  the  exclusion  of  frivolous  cases  before  they  get  into  the  asylum 
system.  In  this  testimony,  I  will  di.scuss  how  the  "airport  problem"  can  be  addressed  through 
reforms  that  aim  at  the  cause,  and  not  the  symptom.s,  of  the  abuse  of  the  asylum  system. 
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The  other  area  of  concern  relates  to  the  programmatic  problems  in  regular  asylum 
processing  and  case  management,  and  we  encourage  your  committee  to  actively  oversee  this 
area.  We  support  the  Department  of  Justice's  comprehensive  review  and  evaluation  of 
asylum  claims  handling.   Our  view  is  that  INS  and  EOIR  together  must  move  quickly 

o  to  set  goals  that  will  enable  them  to  achieve  complete  control  over  all 

incoming  ca.ses, 

o         to  set  their  priorities  to  achieve  prompt  adjudication  of  incoming  cases,  and 

o  to  allocate  to  the  Asylum  Branch  and  immigration  courts  the  personnel,  staff, 

and  resources  they  need  to  function  properly. 

We  are  not  unmindful,  however,  that  the  current  administrative  asylum  program  is 
a  "start-up"  operation.  We  appreciate  that  the  Asylum  Branch  is  at  this  stage  largely 
operating  on  theory  and  must  suffer  some  "growing  pains"  as  it  gains  experience  and  learns 
what  works.  Nonetheless,  we  believe  that  INS  now  has  the  experience  to  streamline  and 
improve  its  administrative  asylum  program  and  from  an  operational  standpoint,  is  well 
poised  to  take  charge  of  and  grapple  with  the  challenges  before  it.  With  the  administrative 
asylum  program  at  this  stage  in  its  development,  it  would  be  premature  to  make  legislative 
changes  now  that  INS  has  the  tools  it  needs  to  forge  long-awaited  solutions.  We  are 
reluctant  to  see  any  legislative  reform  of  asylum  processing  and  case  management  take  place 
at  this  time  because  INS  and  the  public  are  now  forming  a  joint  venture  to  resolve  some  of 
the  most  troubling  problems. 

We  believe  that  Congress  should  not  attempt  any  legislative  correction  to  asylum 
processing  and  case  management  at  this  time,  but  should  allow  INS  and  the 
nongovernmental  community  the  chance  to  benefit  from  the  new  opportunity  for 
cooperation  and  together  address  these  problems  administratively.  However,  we  do 
welcome  Congress  setting  deadlines  for  progress  to  be  made,  and  returning  to  this  topic  a 
few  months  from  now  to  gauge  the  development  of  administrative  asylum  reform. 
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REMARKS  AND  OBSERVATIONS 


1.    The  asylum  program  poses  no  terrorist  risk  to  the  public 

As  the  members  of  this  Subcommittee  are  aware,  our  asylum  system  has  received  a 
lot  of  bad  press  lately.  Recent  events  have  elevated  public  concern  that  the  United  States 
is  not  immune  from  terrorism,  and  media  hype  and  hate  groups  have  painted  all  foreign 
persons  as  vague  threats  to  public  safety.  One  by-product  of  the  recent  tragedies  has  been 
a  strained,  but  not  logical  connection  between  asylum  and  terrorism. 

The  asylum  program  is  not  a  threat  to  the  security  of  the  United  States.  Our  asylum 
laws  and  our  asylum  system  are  quite  demanding  and  require  extensive  scrutiny  of  the 
fraction  of  would-be  entrants  who  seek  asylum  protection  each  year.  Interestingly,  a  typical 
tourist  breezes  through  immigration  inspections  with  very  little  government  contact,  and 
individual  scrutiny  is  minimal.  In  contrast,  asylum-seekers  at  U.S.  airports  are  subjected  to 
primary  and  secondary  inspection,  they  undergo  a  high  level  of  scrutiny  of  their  identity  and 
background,  they  are  interviewed  and  cleared  by  several  government  officials,  and  are  often 
detained  for  lengthy  periods.  In  each  instance,  the  request  for  asylum  is  supposed  to  trigger 
a  multistage  procedure  of  examination  and  inquiry. 

Clearly,  this  Subcommittee  and  the  Congress  should  take  every  reasonable  step 
possible  to  prevent  terrorism  from  reaching  our  shores.  This  does  not,  however,  require  that 
we  curtail  the  availability  of  asylum  or  rewrite  our  a.sylum  laws  when  they  do  not  relate  to 
the  any  real  threat  to  the  public  safety. 

2     We  need  a  comprehensive  program  that  is  fair,  accurate,  and  efficient  -  that  protects 
refugees  from  persecution  hut  does  not  act  as  a  magnet  for  illegal  immigmtion. 

Americans  want  undesirable  elements  intercepted  before  entering  the  United  States 
through  any  immigration  program,  whether  they  are  terrorists  or  frauds  or  simply  persons 
who  attempt  to  immigrate  when  they  are  not  entitled  to.  Of  course,  we  do  not  want  non- 
refugees  to  use  the  asylum  program  to  circumvent  our  immigration  laws. 

However,  to  intercept  non-refugees,  we  must  have  an  asylum  program  that  is  fair, 
accurate,  and  efficient.  When  the  asylum  process  is  inefficient  (or  designed  to  fail,  as  at 
New  York's  JFK),  the  unscrupulous  can  use  asylum  as  a  means  to  circumvent  our 
immigration  laws  and  enter  the  United  States  wrongly.    Juicy  news  reports  that  paint 
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political  asylum  as  the  magic  "password"  to  beat  the  system  consistently  fail  to  observe  that 
the  government,  not  the  law,  provides  the  magnet  for  illegal  immigration. 

Qearly,  we  need  an  accurate  program  because  we  do  not  want  to  return  genuine 
refugees  to  persecution  and  we  do  not  want  non-refugees  to  use  the  asylum  program  to 
circumvent  our  immigration  laws.  We  also  need  a  fair  program,  because  our  nation  is 
founded  on  principles  of  fairness  and  due  process.  We  need  an  efficient  program,  so  that 
refugees  are  protected,  non-refugees  are  removed  quickly,  and  the  public  enjoys  a  secure 
and  cost-effective  asylum  program. 

Insofar  as  asylum  reform  is  concerned,  there  are  two  problem  areas  that  must  be 
addressed:  (1)  the  breakdown  of  the  asylum  process  at  New  York's  JFK  airport  and  (2)  the 
administrative  problems  of  the  regular  asylum  program  that  have  been  identified  in  the  first 
year's  experience  of  the  new  INS  program  and  last  decade's  experience  of  immigration  court 
adjudications. 

3.  The  'airport"  problem  can  he  resolved  through  proper  administration  of  the  asylum  program. 

a    A  rational,  uniform  deleruion  and  release  policy  and  expedited  adjudication  of 
asylum  claims  would  deter  illegal  immigration  without  compromising  refugee  protection. 

There  has  been  considerable  attention  paid  recently  to  the  filing  of  frivolous  asylum 
applications  at  New  York's  JFK  International  Airport  and  some  other  airports.  "Political 
asylum"  has  been  depicted  as  of  late  as  a  term  of  criminal  art. 

The  truth,  however,  is  not  that  our  asylum  laws  are  broken,  but  that  their 
administration  must  be  improved.  For  example,  JFK  is  one  of  the  busiest  international 
airports  in  the  world,  and  by  definition  it  will  have  a  relatively  high  volume  of  persons 
looking  to  enter  the  United  States  legally  and  illegally.  Yet,  curiously.  New  York  INS  limits 
itself  to  a  remarkably  small  detention  capacity,  and  that  capacity  is  nearly  always  filled.  In 
imposing  this  limitation,  the  New  York  District  Director  has  implemented  a  "first-come, 
first-detained"  policy  and  apparently  refuses  to  distinguish  between  credible  and  incredible 
claims  for  asylum.  The  end  result:  once  the  detention  center  is  full,  ail  asylum  applicants 
-  a//  -  are  put  on  the  street.  In  New  York,  this  policy  results  in  legitimate  refugees  being 
incarcerated  and  frivolous  asylum  applicants  being  set  free  because  the  government  will  not 
differentiate  between  them. 

For  us.  there  is  a  special  irony  in  this  policy.  One  of  our  Association's  ongoing 
frustrations  with  INS  is  the  irrational,  non-uniform  detention  and  transfer  practices  of 
certain  districts.    Ail  too  often,  our  members  are  forced  to  complain  about  long-term 
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detentions  and  transfers  that  remove  legitimate  asylum-seekers  to  distant  locations,  far  from 
their  family,  their  evidence,  and  their  counsel.  We  generally  complain  that  INS  is  too  ready 
to  incarcerate  apparent  refugees  for  extended  periods  of  time  and  too  willing  to  shuffle 
them  around  between  detention  centers.  However,  in  New  York,  some  asylum-seekers, 
whether  they  have  strong  cases  or  make  apparently  frivolous  applications,  are  simply 
released. 

It  has  not  taken  long  for  alien  smugglers  to  deduce  that  the  government  is  providing 
them  with  a  window  of  opportunity.  Despite  news  reports  and  INS  news  releases,  it  is  not 
recitation  of  the  magic  words  "political  asylum,"  but  rather  INS'  willingness  to  turn  a  blind 
eye.  that  sets  these  asylum  abusers  free.  If  INS  would  prioritize  its  cases,  uniformly  operate 
the  Asylum  Pre-Screening  Officer  (APSO)  program,  and  manage  detention  space  well  for 
those  cases  that  warrant  it,  we  would  make  great  strides  toward  discouraging  the  use  of 
asylum  to  immigrate  illegally.  When  INS  has  done  this  --  as  it  did  in  Los  Angeles,  for 
example  --  the  flow  of  frivolous  asylum  applications  dried  up. 

We  share  the  Subcommittee's  concerns  that  frivolous  asylum  claims  impose 
unnecessary  costs  on  the  government,  burden  affected  communities,  and  undermine  the 
integrity  of  our  country's  a.sylum  program;  and  we  strongly  desire  to  see  abusers  and  alien 
smugglers  thwarted  in  their  efforts.  However,  we  must  do  so  in  a  way  that  does  not 
jeopardize  the  welfare  of  true  refugees  fleeing  persecution  and  is  in  accord  with  our  nation's 
international  and  humanitarian  commitment  to  make  a.sylum  available  to  legitimate 
refugees.  We  must  employ  a  process  that  can  balance  our  interests  in  removing  frivolous 
cases  expeditiously  without  denying  refugee  protections  to  persons  who  deserve  them. 

The  solution  lies  in  prompt  adjudication.  If  the  problems  at  the  airports  stem  from 
exploitation  of  asylum  processing,  then  accelerate  adjudications  in  ways  that  do  not 
undermine  existing  protections  for  legitimate  asylum-seekers.  First,  identify  and  suriimarily 
reject  frivolous  a.sylum  claims.  Second,  remove  the  window  of  opportunity  by  eliminating 
the  protracted  delay  between  the  time  a  person  applies  for  asylum  and  the  time  INS  (and 
EOIR)  finally  adjudicate  a  claim.  Third,  institute  a  reasonable  and  consistent  detention  and 
release  policy  that  would  detain  only  those  ca.ses  where  there  is  a  threat  to  the  public 
security  or  .safety  or  a  high  risk  that  the  alien  will  abscond. 

We  would  recommend  an  approach  that  provides  expedited  examinations  to  weed 
out  frivolous  applications  for  asylum.  We  can  imagine  of  a  program  in  which  an  airport 
arrival  with  improper  documentation  who  requests  asylum  is  immediately  referred  to  a 
"Senior  A.sylum  Officer"  or  SAO  to  decide  if  the  claim  is  frivolous.  If  the  SAO  finds  that 
it  is.  the  applicant  is  summarily  excluded.  It  would  then  follow  that  if  the  applicant  sought 
review  by  an  "asylum  immigration  judge"  or  AIJ.  the  AIJ  would  conduct  an  accelerated 
review   on   the   frivoiousness   determination   and   confirm   the   final   exclusion   order   if 
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appropriate.  By  quickly  removing  the  aliens  from  the  system  who  cannot  be  refugees,  there 
is  administrative  efficiency,  reduced  caseload,  and  no  more  window  of  opportunity  for  non- 
refugees  to  exploit  the  asylum  program. 

We  believe  that  this  type  of  system  could  be  set  up  administratively  under  current 
law,  but  we  appreciate  that  the  Subcommittee  may  feel  that  legislation  is  necessary  to  ensure 
direct  action. 


b.  The  means  of  escape  should  not  become  the  litmus  lest  for  le^timacy  •- reliance  on 
fraudulera  documents  or  alien  smugglers  is  not  contrary  to  a  well-founded  fear  of 
persecution. 

In  the  summary  exclusion  bill  (H.R.  13SS)  and,  to  a  lesser  degree,  the  pre-inspection 
bill  (H.R.  1153)  are  under  consideration  today,  one  could  conclude  that  there  is  a 
presumption  of  "illegitimacy"  whenever  an  asylum-seeker  uses  improper  documentation  to 
come  to  the  United  States. 

It  is  critical  that  we  not  become  preoccupied  with  the  means  of  escape  -  whether  it 
be  misdocumentation  or  the  employment  of  alien  smugglers.  The  means  of  escape  should 
not  become  the  litmus  test  for  legitimacy.  To  do  so  would  deny  the  reality  that  persons 
often  must  use  fraudulent  documents  to  escape  persecution  or  rely  on  unsavory  characters 
to  flee  for  safety.  Seldom  can  persons  fleeing  for  life  or  freedom  obtain  valid  travel 
documents  from  their  persecutors;  seldom  can  they  be  choosy  about  whose  help  they  rely 
upon.  For  many  refugees,  their  avenue  out  is  not  selected  by  them,  but  for  them,  by  their 
circumstances,  and  a  refugee  may  very  well  have  to  falsify  a  passport  or  innocently  follow 
a  smuggler's  instructions  to  destroy  a  travel  document  in  the  course  of  escape. 

As  Congress  considers  legislative  solutions  to  asylum  problems,  it  must  be  mindful 
that  the  use  of  a  fraudulent  document  can  be  powerful  evidence  that  the  alien  legitimately 
qualifies  for  asylum.  The  focus  of  the  inquiry  and  the  decision  must  be,  not  on  the 
documents  themselves,  but  on  the  bearer  of  those  documents. 
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4.  The  'administration  "  problems  of  the  regular  asylum  program  require  comprehensive  review 
and  improvement  of  its  operations. 

a.  The  Department  of  Justice  must  genuinely  hack  the  asylum  program  and  provide  the 
leadership  and  resources  it  needs  to  succeed 

In  contrast  to  the  apparently  acute  and  immediate  problem  at  the  airports,  there  are 
less  pressing  but  perhaps  more  valid  concerns  with  asylum  adjudications  generally.  Those 
problems  are  administrative  in  origin  and  resolution.  We  find  it  curious  that,  while  the 
press  coverage  has  focused  almost  exclusively  on  how  aliens  abuse  the  asylum  system,  it  has 
thus  far  failed  to  mention  how  the  system  is  being  undermined  by  managerial  failings. 

Asylum  adjudication  is  a  service  that  INS  is  obligated  by  its  mandate  to  provide  the 
public.  After  years  of  dissatisfaction  with  that  service.  Congress  passed  the  Refugee  Act  of 
1980  and  did  away  with  the  old,  politicized  system  of  asylum  adjudication  requiring  INS  to 
establish  a  new  program  with  a  new  approach.  For  all  concerned  with  the  protection  of 
refugees,  the  changes  were  welcome. 

Unfortunately,  the  revamped  asylum  program  got  off  to  a  roclcy  start  and  has  yet  to 
recover.  After  a  decade  of  experience  under  interim  regulations,  the  Justice  Department 
published  new,  final  regulations  in  1990.  Unfortunately,  the  INS  portion  of  the  new  asylum 
program  was  significantly  underfunded  --  its  fiscal  resources  drawn  from  a  fixed  budget  and 
without  regard  to  projected  needs  of  the  program. 

Full  operations  of  the  INS  program  were  not  achieved  for  some  time,  and  there  is 
now  little  more  than  a  year's  worth  of  experience  with  the  new  program.  The  program 
continues  to  struggle.  .Adequate  funding  and  resources  remain  elusive,  and  the  Asylum 
Branch  is  still  wrestling  with  its  place  within  the  greater  structure  of  INS.  Asylum  as  a 
program  within  INS  has  been  the  victim  of  interdepartmental  struggles  within  INS,  especially 
where  questions  of  resource  allocation  are  concerned.  In  the  internal  jockeying  for  funds 
and  resources,  the  A.sylum  Branch  often  gets  short  shrift.  For  example.  Asylum  Officers  is 
being  saddled  in  some  regions  with  clerical  duties  that  detract  from  the  amount  of  casework 
they  can  do  --  performing  data  entry.  is.suing  employment  authorization  documents,  orders 
to  show  cause,  etc. 

Also,  when  monies  are  available,  they  are  routed  elsewhere;  and  when  sp>ecial  needs 
surface  (such  as  the  pre-screening  of  Haitians  at  Guatanamo),  monies  are  drawn  from  the 
Asylum  Offices,  already  hurting  for  support  staff  and  interpreters.  While  efforts  have  been 
made  to  alleviate  .some  of  the  more  critical  resource  problems  (e.g.  last  year,  the  RSCs  were 
brought  in  help  with  in-proce.ssing  and  EADs),  the  underfunding  persists. 
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At  the  Executive  Office  for  Immigration  Review,  it  appears  that  scant  attention  has 
been  given  to  case  management  of  asylum  claims  in  exclusion  or  deportation.  The 
immigration  couru  do  not  appear  to  be  part  of  the  integrated,  interdepartment  program  that 
asylum  was  designed  to  be. 

Now  is  the  time  for  comprehensive  review  and  reform.  We  are  very  much 
encouraged  by  the  interest  of  the  new  Administration  to  work  with  the  public  to  improve 
the  asylum  program  and  make  it  work.  A  process  has  already  begun  in  which  INS  and 
interested  nongovernmental  organizations  are  working  in  tandem  on  how  best  to  streamline 
the  process  and  to  cure  the  admini.strative  weaknesses  and  failures  of  the  asylum  program. 
This  dialogue  is  already  generating  optimism  among  the  organizations  of  the 
nongovernmental  community  that,  with  this  new  spirit  of  cooperation,  solutions  can  readily 
be  found.  We  are  also  hopeful  that  the  asylum  program  will  benefit  from  the  innovative 
problem-solving  that  will  come  from  the  combination  of  fresh  insights  from  new  INS 
appointments  and  the  experience  of  career  officers. 


b.  The  Department  of  Justice  needs  to  execute  a  comprehensive  improvement  of  the 
asylum  program  --  one  thai  ensues  control  over  managemerU  of  incoming  cases,  prompt 
adjudication,  and  proper  allocation  of  resources. 

Although  many  success  stories  are  out  there,  INS  and  EOIR  are  still  having  serious 
difficulties  keeping  up  with  new,  incoming  applications  and  reducing  persistent  backlogs,  and 
there  are  myriad  weaknesses  in  their  existing  structure  and  performance.  Many  of  our 
concerns  are  mirrored  in  an  appendix  to  this  testimony,  "An  Interim  Assessment  of  the 
Asylum  Process  of  the  Immigration  and  Naturalization  Service,"  published  by  the  National 
Asylum  Study  Project  (December  1992). 

The  most  troubling  problem  for  us  is  the  inability  of  INS  to  keep  up  with  these 
incoming  ca.ses.  According  to  the  latest  estimates,  INS  will  only  process  about  a  30%  to 
50%  of  the  new  cases  it  expects  to  receive  this  year.  That  creates  an  astounding  shortfall, 
and  exacerbates  backlogs  and  complicates  administration  of  the  program  further. 

We  believe  that,  ba.sed  on  the  experience  of  the  first  years  of  the  current  asylum 
program,  the  problem  with  keeping  pace  with  incoming  cases  can  be  overcome.  A 
comprehensive  review  of  INS  a.sylum  procedures,  practices,  and  regulations  would  identify 
a  number  of  opportunities  to  streamline  the  process  based  on  real  examples  and  real 
experiences.  For  in.stance,  in.stallation  of  data  processing  systems  in  all  A^lum  Offices, 
transferring  non-a.sylum  clerical  work  to  other  examinations  personnel,  removing  asylum  staff 
from  the  preparation  and  issuance  of  employment  authorization  documents,  eliminating 
Asylum  Officer  responsibility  to  prepare  and  is.sue  deportation  orders  to  show  cause. 
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eliminating  mandatory  BHRHA  opinion  letters  in  at!  cases,  permitting  summary  approval 
of  deserving  cases,  and  rationalizing  the  complementary  roles  of  the  INS  and  the  INS  asylum 
function  of  the  EOIR  immigration  judges  would  all  serve  to  greatly  speed  up,  increase 
capacity,  and  reduce  the  cost  of  the  current  asylum  program. 

While  we  are  deeply  concerned  about  the  existence  of  certain  administrative 
problems  and  the  need  for  significant  structural  and  operational  reform  inside  the  asylum 
program,  we  are  nonetheless  reluctant  to  label  them  as  irreparable  failings.  Rather,  the 
program  simply  needs  reform  and  improvement  based  on  its  experience. 

• 
We  believe  that  the  challenges  facing  the  Asylum  Branch  are  for  the  most  part  the 
product  of  inadequate  support  and  the  inevitable  consequences  of  program  development. 
These  problems  can  be  cured  with  a  little  commitment  and  attention  from  both  the 
Department  of  Justice  and  the  public.  Every  indication  lately  has  suggested  that  this 
commitment  and  attention  would  be  forthcoming  from  INS,  and  we  are  optimistic  that 
meaningful  administrative  reform  can  take  place. 

We  therefore  do  not  believe  that  legislative  solutions  in  the  area  of  general 
administrative  operations  would  be  appropriate  at  this  time.  We  would  ask  that  Congress 
provide  the  nongovernmental  community  and  the  INS  opportunity  to  explore  and  test 
solutions  and  that  Congress  set  a  deadline  for  reform  and  revisit  the  subject  of  asylum 
adjudication  reform  in  a  few  months  to  assess  its  progress. 

With  this  background  in  mind,  our  evaluation  of  the  bills  under  consideration  follows. 
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H.R.  1153:    IMMIGRATION  PREINSPECTION  ACT  OF  1993 

The  Immigration  Preinspection  Act  of  1993  proposes  to  do  three  things  in  particular: 
(1)  Establish  preinspection  stations  in  a  number  of  the  foreign  airports  with  the  heaviest 
volume  of  U.S.-bound  traffic.  These  stations,  staffed  by  immigration  officers,  would  expedite 
processing  stateside  by  conducting  screening  overseas.  (2)  Make  permanent  the  visa  waiver 
pilot  program,  thereby  expediting  the  entry  of  persons  from  designated  countries.  (3) 
Expedite  airport  processing  through  a  number  of  discrete  improvements,  including  use  of 
electronic  manifests,  rendering  personal  examination  and  inspection  interviews  discretionary, 
shortening  the  in.spection  time  standard,  and  providing  for  expedited  citizen  processing. 

We  commend  Congressman  Schumer  for  his  commitment  to  expediting  airport 
immigration  processing.  We  are  in  complete  agreement  with  the  purpose  underlying  his  bill 
-  the  rapid  and  efficient  movement  of  authorized  persons  traveling  through  U.S.  airports. 
As  any  U.S.  traveler  returning  from  abroad  or  any  visiting  business  professional,  tourist,  or 
family  member  can  tell  you.  the  processing  lines  at  international  airports  are  often 
unbearably  long  and  can  take  hours  to  clear.  The  chronic  delays  are  inexcusable,  and  we 
applaud  this  le'gislation  as  it  fosters  administrative  efficiency  and  reduces  the  time  it  takes 
to  enter  the  United  States. 


/.  The  pmvisions  for  expediting  airport  processing  would  he  welcome  improvements  over  current 
practice. 

We  are  especially  supportive  of  the  provisions  in  the  bill  that  relate  to  expediting 
airport  processing  through  a  combination  of  more  "mechanical"  devices. 

First,  as  any  international  traveler  can  report,  there  are  serious  and  unnecessary 
delays  for  citizens  and  non-citizens  alike  when  arriving  at  U.S.  airports.  It  is  an  ongoing 
frustration  that  travelers,  after  having  spent  hours  on  an  international  flight  and  anxious  to 
go  to  their  ground  destination,  often  must  wait  in  line  for  an  hour  or  more  to  clear  the 
immigration  gate  and  be  on  their  way.  While  we  appreciate  the  daunting  task  of  rapidly 
processing  airport  arrivals,  we  cannot  help  but  conclude  that  INS  must  simply  do  more  to 
expedite  airport  proce.ssing.  The  45  minute  standard  is  already  too  long  and  is  frequently 
violated  at  major  ports  of  entry.  We  wonder  if  even  30  minutes  is  too  long,  but  concede 
that  such  a  standard  may  be  administratively  impossible  at  this  time.  Nonetheless,  the 
imposition  of  a  shorter.  30  minute  standard  would  be  a  welcome  incentive  to  accelerate 
airport  processing. 

Second,  we  are  similarly  supportive  of  making  examination  and  inspection  interviews 
discretionary.   As  everyone  knows,  the  vast  majority  of  persons  going  through  immigration 
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checkpoints  are  clearly  entitled  to  enter  the  United  States.  It  is  an  unnecessary  burden, 
even  if  it  is  only  one  on  the  books,  to  require  an  interview  in  every  single  case.  Surely, 
airport  processing  can  benefit  from  such  streamlining. 

Third,  we  endorse  the  provision  that  would  expedite  processing  for  U.S.  citizens. 
Clearly,  U.S.  citizens  both  make  up  the  bulk  of  airport  arrivals  and  constitute  the  easiest 
class  of  passenger  to  pass  through.  INS  truly  needs  to  explore  measures,  such  as  citizen 
bypass,  that  would  reduce  both  the  administrative  burden  on  INS  and  the  inconvenience  and 
frustration  for  arriving  U.S.  citizens. 

Fourth,  the  use  of  electronic  manifests  makes  complete  sense  to  us,  correctinga 
technological  anachronism  in  current  law. 


2.    77ie  visa  waiver  program  should  be  made  permanent,  but  Congress  should  be  careful  to 
monitor  the  consequences  of  the  exclusion  provisions. 

We  similarly  support  the  proposal  to  make  the  visa  waiver  program  a  permanent 
fixture  in  U.S.  immigration  law.  Thus  far,  it  appears  to  us  that  the  visa  waiver  pilot  program 
has  been  successful  at  eliminating  unnecessary  visa  processing  and  has  greatly  facilitated 
international  travel  between  the  United  States  and  countries  with  low  incidence  of  visa 
fraud.   Making  the  program  permanent  seems  only  logical  at  this  juncture. 

While  the  concern  is  still  somewhat  academic,  we  do  want  to  remind  the 
Subcommittee  that  the  exclusion  and  deportation  provisions  in  the  visa  waiver  program 
could  work  some  unfortunate  results  insofar  as  no  review  exists  for  such  determinations. 
It  is  possible  for  an  alien  to  be  mistakenly  denied  admission  or  for  an  international  traveler 
to  innocently  attempt  to  enter  thinking  a  visa  was  not  necessary.  The  Subcommittee  should 
seriously  consider  the  importance  of  providing  some  degree  of  supervisory  or  administrative 
review. 

We  must  voice  some  concern  for  the  restrictive  language  with  regard  to  refugees 
under  the  visa  waiver  program.  While  it  is  vital  that  any  visa  waiver  program  be  streamline, 
we  must  be  careful  neither  to  contradict  our  obligations  to  protect  refugees  nor  be 
unmindful  that  a  legitimate  refugee  may  not  have  any  choice  in  the  method  of  escape.  The 
visa  waiver  program  should  not  have  more  demanding  standards  than  any  other  program 
when  it  comes  to  asvlum-seekers. 
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3.  The  preinspection  program  should  better  ensure  the  protection  of  refugees  and  should 
include  safeguards  for  lawful  permanent  residents,  immigrants,  and  nonimmigrants  entitled 
to  come  to  the  United  States. 

The  concept  behind  preinspection  is  to  set  up  special  stations  at  the  foreign  airports 
to  reduce  processing  time  for  U.S.  arrivals  by  inspecting  travelers  overseas.  The  reasoning 
is  twofold:  (1)  travelers  will  check-in  for  flights  and  be  inspected  at  staggered  times,  rather 
than  bottlenecJdng  when  they  disembark  all  at  once,  and  (2)  pre-flight  inspection  provides 
immigration  authorities  with  more  time  to  run  secondary  checks  on  the  questionable  cases 
while  the  travelers  are  in-flight  and  have  not  yet  entered  the  United  States. 

Qearly,  the  vast  majority  of  people  boarding  for  the  United  States  each  day  - 
citizens,  permanent  residents,  immigrants,  and  nonimmigrants  -  are  entitled  to  enter  and 
will  benefit  immensely  from  the  program   On  their  behalf,  we  praise  the  bill. 

However,  while  most  people  will  benefit,  there  will  be  a  number  of  persons  who 
could  be  adversely  affected  by  preinspection,  and  we  are  concerned  about  those  how  are 
eUgible  for  admission  but  would  be  improperly  turned  away. 

a.    The  bill  should  limit  preinspection  stations  to  countries  from  which  the  United 
States  has  not  recognized  refugees  in  recent  years. 

Commendably,  the  legislation  anticipates  refugee  protection  and  limits  preinspection 
stations  to  countries  that  "maintain  practices  and  procedures"  that  are  in  accord  with  the 
Refugee  Convention  and  Protocol. 

While  well  intended,  this  ambiguous  limitation  could  result  in  providing  little  genuine 
protection.  Altiiough  it  is  a  dehcate  subject  from  a  foreign  policy  perspective,  there  are 
many  nations  which  are  signatories  to  international  human  rights  instruments  who  do  not 
in  actuality  comply  with  them.  The  Convention  and  Protocol  are  no  exception,  and  there 
are  signatory  states  from  which  the  United  States  has  accepted  refugees  in  the  past. 

We  do  appreciate  that  the  loose  language  of  this  provision  is  probably  intended  to 
provide  some  leeway  on  which  countries  to  establish  preinspection  stations;  "maintains 
practices  and  procedures"  does  convey  a  functional,  and  not  just  rhetorical,  commitment  to 
refugee  protection.  However,  the  Refugee  Act  of  1980  was  designed  to  eliminate  the 
poiiticization  of  our  asylum  program,  and  perhaps  a  similar  approach  should  be  taken  here 
and  an  objective  lunitation  imposed.  We  very  much  favor  the  provision  that  appeared  in 
the  bill  approved  by  the  House  last  year  that  would  limit  placement  of  preinspection  stations 
to  countries  from  which  the  United  States  has  not  admitted  a  refugee  or  asylee  in  the 
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preceding  three  years  (although  we  would  encourage  Congress  to  consider  lengthening  that 
time  period).  In  this  way,  we  can  be  assured  that  the  preinspection  sites  will  be  more  "safer" 
and  that  their  selection  will  not  be  swayed  by  the  political  expediences  at  the  time  a  site  is 
established. 

Additionally,  we  would  recommend  a  statutory  requirement  that  all  preinspection 
officers  have  some  degree  of  asylum  training  before  assuming  their  duties.  A  training 
requirement  would  ensure  that  officers  are  mindful  of  U.S.  obligations  and  knowledgeable 
about  the  special  circumstances  of  refugee  flight,  and  better  enable  that  officer  to  respond 
when  asylum-seekers  appear  at  the  preinspection  station. 


b.  There  should  be  an  opportunity  for  lawful  permanent  residents,  immigrants,  and 
nonimmigrants  to  establish  their  eligibility  for  admission  to  the  United  States. 

Theoretically,  every  one  with  a  valid  travel  document  should  be  able  to  clear 
preinspection  without  incident.  However,  we  are  concerned  that,  as  the  legislation  is  now 
written,  a  lawful  permanent  resident  could  be  denied  entry  on  the  basis  of  a  single 
inspector's  suspicion  that  the  permanent  resident  has  somehow  relinquished  status  or  is 
otherwise  no  longer  eligible  to  return  to  the  United  States.  Similarly,  persons  carrying  a 
valid  visa  of  any  sort  can  be  barred  from  the  United  States  at  the  whim  of  the  inspecting 
officer.  The  potential  for  harm  is  apparent:  persons  with  every  equity  for  returning  --  a 
home,  U.S.  family,  future  citizenship  ~  can  be  kept  out  by  a  single  INS  officer,  without  any 
protections  against  error  or  capriciousness. 

We  fear  that,  without  a  safeguard  against  wrongful  determinations,  preinspection 
casts  its  procedural  net  too  widely.  We  hear  reports  from  our  members  about  incidents  of 
mistake  or  error  by  preinspection  officers  and  the  consequential  hardship  in  Canada  and 
elsewhere  where  preinspection  stations  already  exist.  We  are  not  convinced  that  it  is 
necessary  or  desirable  to  empower  low  level  immigration  officers  to  deny  entry  to  any 
person  seeking  to  enter  the  United  States  no  matter  how  facially  valid  his  or  her  documents. 
There  are  complex  eligibility  rules  that  operate  to  prevent  the  ineligible  from  entering  the 
country,  and  those  rules  and  the  existing  process  are  effective  insulation  against  the 
ineligible  slipping  by. 

Returning  permanent  residents  and  other  admissible  aliens  have  important  legal 
mechanisms  for  proving  their  eligibility  to  enter  that  will  not  be  available  at  a  preinspection 
station,  such  as  an  opportunity  for  deferred  inspection,  where  he  or  she  may  arrive  physically 
and  be  inspected  for  lawful  admission  later,  or  the  possibility  of  a  prompt  exclusion  hearing 
where  he  or  she  can  prove  admissibility.  That  is  why  we  approve  of  the  language  in  last 
year's  bill  that  would  have  required  INS  to  parole  in  lawful  permanent  residents  where  there 
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might  be  any  question  about  their  entitlement  to  return.  This  type  of  safeguard  makes  sure 
that  a  lawful  permanent  resident  will  not  be  stranded  abroad,  away  from  family,  friends,  and 
resources  -  questions  regarding  his  or  her  status  resolved  expeditiously,  but  without  the 
undue  hardship  to  the  alien  and  without  the  distance  from  the  sources  of  information 
necessary  to  assessing  an  alien's  status. 

For  these  same  reasons,  we  would  add  to  the  protections  of  last  year's  bill  a  provision 
that  would  afford  any  person  with  valid  documents  the  opportunity  to  establish  his  or  her 
eligibility  through  the  mechanisms  that  exist  stateside.  A  reuniting  family  member,  a  crucial 
businessperson,  or  other  authorized  alien  should  not  be  unequivocally  barred  from  entering 
the  United  States  just  because  an  inspecting  officer  decides  to  play  a  hunch  or  makes  a 
mistake  and  incorrectly  believes  that  a  person  does  not  have  valid  entry  documents. 

The  purpose  of  the  preinspection  program  is  to  expedite  the  movement  of  travellers. 
Without  certain  safeguards  like  parole,  the  program  could  have  the  opposite  result  and  stop 
legitimate  people  from  coming  in.  We  encourage  a  parole  provision  or  other  safeguard  for 
permanent  residents,  immigrants,  and  nonimmigrants  be  included  in  the  bill. 


c.    The  number  of  persons  needing  special  attention  are  relatively  small. 

We  know  that,  far  and  away,  most  people  will  not  encounter  any  problems  in  the 
preinspection  process,  and  there  will  only  be  a  small  contingent  that  will  require  additional 
attention.  How  small  that  contingent  is  is  somewhat  surprising. 

According  to  the  INS  Statistical  Yearbook,  the  overwhelming  number  of  aliens  who 
fail  to  gain  admission  are  those  who  withdraw  their  applications  during  the  inspection 
process.  Large  numbers  withdraw  their  applications  during  primary  inspection  (e.g.  287,000 
in  FY91),  even  more  withdraw  during  secondary  inspection  (605,000  in  FY91).  Thus,  in 
1991,  for  example,  only  2%  of  the  cases  that  were  ever  inspected  required  review  by  an 
immigration  judge,  and  six  out  of  seven  of  these  applicants  were  granted  admission. 

The  numbers  are  more  clearly  de  minimis  when  looked  at  specifically.  Our 
recollection,  the  three  contemplated  sites  for  the  first  preinspection  stations  would  be 
London,  Frankfurt,  and  Tokyo.  In  1991,  the  number  of  aliens  excluded  from  entry  from  the 
all  airports  in  the  United  Kingdom,  Germany,  and  Japan  were  86,  44,  and  6  respectively. 
Relatively  speaking,  there  is  nominal,  if  any,  administrative  burden  in  paroling  these  few 
people  in  for  an  exclusion  hearing  or  other  attention. 

For  this  reason,  the  benefits  of  the  preinspection  would  not  be  compromised  by  the 
inclusion  of  certain  safeguards  that  were  built  into  last  year's  approved  preinspection 
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legislation.  Presumably,  preinspection  will  "scare  off"  a  significant  percentage  of  persons 
who  are  not  entitled  to  enter  the  United  States  and  the  extra  effort  it  would  take  to  acquire 
access  to  an  immigration  judge  still  more.  If  anything,  preinspection  may  naturally  distill 
the  group  of  persons  seeking  review  to  a  very  small  handf\il  whose  persistence  may  very  well 
indicate  de  facto  a  case  worthy  of  review. 


d.  Monitoring  of  the  preinspection  sites  should  be  built  into  the  program. 

Conceptually,  preinspection  is  a  sound  concept,  but  like  any  new  or  developing 
program,  it  could  benefit  from  built-in  opportunities  for  monitoring  and  evaluation. 

We  recommend  two  amendments  to  the  existing  bill  be  made.  One,  an  independent 
evaluation  and  congressional  review  of  existing  sites  should  take  place  before  new  stations 
can  be  established.  In  this  way.  Congress  could  be  certain  that  preinspection  is  operating 
as  planned,  before  expanding  it  further.  Congress  could  in  this  way  also  ensure  that 
weaknesses  in  the  existing  system  or  at  an  existing  site  would  be  identified  and  addressed 
before  transplantation  at  a  new  location. 

Two,  we  would  urge  Congress  to  permit  nongovernmental  monitoring  or  similar 
access  to  established  preinspection  stations.  In  this  way,  Congress  could  have  more 
assurance  that  preinspection's  refugee  and  other  protections  are  in  place  and  operating. 
Such  a  safeguard  will  help  assuage  any  public  reservations  about  the  preinspection  program, 
offer  it  constructive  criticism  to  better  develop  it,  and  do  so  at  no  expense  to  the 
government. 

e.  Congress  should  continue  to  investigate  the  fiscal  and  international  implications  of 
preinspection. 

There  are  two  technical  considerations  about  preinspection  that  we  trust  the 
Congress,  in  consultation  with  the  Executive  Branch,  will  consider  before  enacting  it  into 
law. 

First,  we  understand  from  last  year's  governmental  testimony  that  there  is  some 
concern  about  the  cost  of  setting  up  additional  preinspection  stations.  Beyond  a  general 
deserve  for  cost-effective  programs,  we  are  concerned  that  monies  that  go  to  preinspection 
not  be  drawn  from  other  important  services,  such  as  adjudications  backlogs,  that  are  already 
in  desperate  need  of  funds.  It  is  our  hope  that  Congress  will  provide  thoughtful  guidance 
on  whence  funding  should  derive. 


273 


Second,  we  encourage  the  Subcommittee  to  explore  further  any  potential 
mternauonal  miplications  that  stem  from  setting  up  preinspection  abroad.  For  example  it 
IS  unclear  whether,  by  placing  U.S.  immigration/law  enforcement  ofBcers  in  foreign  airports 
we  must  allow  other  nations  reciprocal  preinspection  rights  on  our  shores.  While  we  do  not 
have  any  opposition  based  on  this  topic,  we  do  raise  it  out  of  general  concern. 
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H.R.  1679  -.  ASYLUM  REFORM  ACT  OF  1993 

We  commend  Chairman  Mazzoli  for  his  interest  in  streamlining  the  asylum  process. 
We  share  the  Chairman's  deep  concern  that  asylum  adjudications  be  promptly  conducted 
and  that  a  refugee's  claim  for  asylum  be  timely  heard  and  decided. 

The  Asylum  Reform  Act  of  1993  looks  to  resolve  the  general  "administration" 
problems  of  the  regular  asylum  program  by  redefining  the  basic  structure  of  the  asylum 
program  and  imposing  rigid  procedural  deadlines.  This  legislation  would  require  all  persons 
seeking  asylum  in  the  United  States  to  first  obtain  (and  maintain  for  a  year)  nonrefoulement 
status,  which  would  require  the  alien  to  (a)  make  a  timely  application  and  (b)  establish  a 
likelihood  of  persecution  if  returned  to  his  or  her  country  (the  burden  of  proof  standard  is 
significantly  higher  than  current  law's  "well-founded  fear  of  persecution").  Nonrefoulement 
status  would  come  with  privileges  similar  to  asylum,  such  as  work  authorization. 

The  legislation  would  require  a  notice  of  intent  to  apply  for  nonrefoulement  to  be 
filed  within  7  days  from  entry  or  arrival,  and  an  actual  application  filed  with  30  days 
thereafter.  A  hearing  on  the  application  must  be  held  within  45  days  of  its  filing,  with  a 
decision  within  30  days  of  the  hearing. 

The  nonrefoulement  program  would  utilize  specially  trained  nonrefoulement  officers, 
who  act  in  a  quasi-immigration  judge  role  as  arbiter  of  a  nonrefoulement  application, 
receiving  testimony  and  evidence  from  both  the  alien  and  the  trial  attorney.  The 
determination  of  the  nonrefoulement  officer  on  the  application  is  not  administratively 
reviewable,  although  a  separate  subsequent  proceeding  would  be  required  before  an 
inunigration  judge  to  make  a  formal  finding  and  order  of  deportation.  Judicial  review  is 
available  on  both  denials  and  grants  of  status.  If  cases  are  already  in  removal  proceedings, 
a  nonrefoulement  decision  will  be  expedited  on  the  case. 


1.  The  legislation  takes  asylum  reform  in  the  right  direction,  but  we  would  recommend  that 
the  Executive  Branch  be  given  an  opportunity  to  reform  the  current  system  consistent  with  this 
goal. 

The  Chairman's  bill  gets  at  the  heart  of  both  the  "airport"  and  "administration" 
problems  in  the  asylum  program  -  how  do  we  accelerate  asylum  determinations,  how  do  we 
achieve  prompt  adjudications.  There  are  meritorious  aspects  about  this  bill  that  should  be 
explored  in  any  reform  package. 

However,  with  all  respect  to  the  Chairman,  we  would  like  to  see  the  new 
Administration  given  a  chance  to  reform  the  existing  asylum  program,  perhaps  under  a 
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congressionally  suggested  deadline,  with  the  same  objectives  as  those  framing  this  proposal. 
As  already  discussed,  there  are  several  reasons  for  permitting  the  Justice  Department  to 
move  forward  with  administrative  changes  before  legislating  reform,  from  the  emerging  spirit 
of  cooperation  between  INS  and  the  nongovenmiental  community  to  the  mix  of  fresh  and 
experienced  leadership  that  is  coming  into  place  at  INS  and  the  Justice  Department. 

Perhaps  the  most  significant  reason  to  explore  administrative  reform  first  is  that  both 
the  agency  and  the  public  are  still  working  at  reducing  theory  to  practice.  The  current 
asylum  program  is  still  in  its  infancy,  and  the  concepts  behind  the  Refugee  Act  of  1980,  as 
embodied  in  the  regulations  in  1990  and  thereafter,  have  been  tested  for  little  more  than 
one  year.  We  fear  that  it  would  be  counterproductive  to  introduce  another  round  of 
legislative  reform  and  administrative  response  before  this  one  has  been  given  a  chance.  It 
takes  time  to  work  out  the  bugs  out  of  a  new  system,  and  we  would  like  to  see  the  current 
system,  which  we  are  in  concept  enthusiastic  about,  given  a  full  opportunity  to  change  and 
improve. 

We  would  respectfully  ask  that  Attorney  General  Reno  and  the  Justice  Department 
be  given  more  time  to  resolve  the  problems  in  the  existing  administration  of  the  asylum 
program.  For  this  reason,  we  believe  that  the  statutory  changes  contemplated  by  this  bill 
should  be  deferred  until  the  Administration  has  had  a  genuine  opportunity  to  resolve  the 
underlying  concerns  administratively.  If,  at  a  later  date,  the  Subcommittee  feels  that 
administrative  reform  is  not  progressing  quickly  enough,  we  should  revisit  this  proposal  at 
that  time. 


2.     The  bill  is  properly  concerned  with  keeping  the  determinations  process  moving,  but 
inflexible  deadlines  could  result  in  arbitrary  denials. 

Again,  we  concur  with  the  Chairman's  efforts  to  accelerate  the  asylum  application 
process.  As  already  discussed,  the  problems  in  administration  that  exist  now  are  due  in 
large  part  to  the  lethargic  pace  of  adjudications.  However,  we  strongly  fear  that  the  fixed 
application  cut-off  deadlines  contemplated  in  the  bill  are  too  rigid  for  many  legitimate 
asylum-seekers  to  make  persuasive  claims  for  asylum  and,  though  well  intended,  could  invite 
needless  and  arbitrary  denials  of  legitimate  asylum  apphcations.  We  urge  care  not  to 
confuse  rigid  cut-off  dates  with  prompt  adjudications. 

As  the  Chairman  well  appreciates,  there  is  always  a  risk  in  fixing  cut-off  deadlines 
in  statute.  We  very  much  need  to  have  prompt  adjudications,  and  yet  we  do  not  want  to  be 
draconian  in  our  time  restrictions.  Our  main  concern  with  procedural  deadlines  should  not 
be  simply  how  quickly  we  can  get  a  case  decided;  our  focus  should  be  on  how  can  quickly 
can  we  discover  the  frivolous  cases  without  putting  legitimate  refugees  at  risk.   While  we 
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want  a  system  that  is  efficient,  it  must  also  be  fair  and  accurate.   We  must  be  careful  not 
to  put  procedures  before  the  merits. 

If  the  administration  of  the  asylum  program  is  efficient,  decisions  regarding  how  many 
days  to  file,  to  review,  etc.  need  not  be  decided  statutorily.  While  it  may  later  prove 
necessary  to  legislate  the  administration  of  the  asylum  program,  we  believe  we  have  not  yet 
reached  that  stage.  There  is  at  present  no  need  to  risk  returning  someone  to  persecution 
for  the  sake  of  well-intended,  but  potentially  arbitrary  cut-off  deadlines.  We  recommend 
that  Congress  not  set  such  procedural  guidelines  at  this  time. 


3.    The  higher  standard  of  proof  risks  more  denials,  but  without  any  real  improvements  in 
administration. 

While  we  are  receptive  to  many  aspects  of  this  bill,  we  are  troubled  by  the  change 
in  the  standard  of  proof.  We  very  strongly  fear  that  raising  the  standard  invites  more 
denials,  without  really  offering  any  improvement  in  the  administration  of  the  asylum 
program. 

The  Refugee  Act  of  1980  and  subsequent  court  precedent  have  fleshed  out  our 
nation's  international  and  humanitarian  obligations.  The  standard  of  proof  for  asylum,  the 
"well-founded  fear  of  persecution, "  is  an  international  standard  that  we  have  incorporated 
by  reference  and  that  the  Supreme  Court  has  ruled  on  in  the  landmark  case,  INS  v. 
Cardoza-Fonseca.  It  is  a  subjective  standard  that  recognizes  the  realities  of  refugee  flight 
and  the  inherent  difficulty  in  presenting  evidence  in  an  asylum  case.  In  contrast,  the 
probability  standard  has  been  expressly  rejected  here  and  abroad  as  too  demanding  to  be 
himiane  in  asylum  cases.  The  standard  is  too  high,  and  risks  returning  legitimate  refugees 
to  the  persecution  they  flee. 

We  are  puzzled  by  the  change  in  standard.  The  "airport"  problem  is  not  related  to 
the  refugee  standard  -  the  problem  at  JFK  is  not  that  too  many  people  qualify  for  asylum, 
but  that  too  many  people  are  applying  for  asylum  who  do  not  qualify.  The  "administration" 
problems  are  similarly  not  rooted  in  the  refugee  standard.  They  deal  with  the  need  for 
more  prompt  adjudications,  and  the  higher  standard  does  nothing  to  accelerate  the 
adjudications  process.  In  fact,  all  it  will  do  is  result  in  more  denials,  without  having  any 
meaningful  impact  on  the  operation  of  the  asylum  program. 

There  has  been  no  study  of  which  we  are  aware  that  criticizes  the  standard  of  proof, 
and  we  observe  no  problems  with  it.  In  comparison,  the  well-founded  fear  of  persecution 
standard  is  familiar,  well-received,  and  consistent  with  our  international  and  humanitarian 
obligations.  Without  any  correlation  with  improved  asylum  processing,  we  cannot  endorse 
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such  a  cbaoge,  and  therefore  urge  that  this  provision  not  be  adopted  in  any  reform 
legislation. 


4.   It  is  not  necessary  or  efficient  to  eliminate  administrative  review. 

The  legislation  proposes  to  remove  administrative  review  from  the  asylum  program. 
While  the  attempt  at  streamlining  is  appropriate,  this  may  not  be  a  necessary  or  effective. 
The  real  problem  with  administrative  review  is  not  the  additional  layer  of  administrative 
safeguards,  but  the  delay  and  failure  of  the  review  bodies  -  the  immigration  judges  and  the 
BLA  -  to  be  an  integral  component  of  case  management.  Moreover,  in  seeking 
administrative  economy,  the  proposal  could  increase  the  workload  of  the  federal  courts. 

There  may  be  some  efficiency  in  streamlining  the  functions  of  an  Asylum  Officer  and 
an  immigration  judge,  but  the  assumption  that  administrative  review  is  wasteful  is  erroneous. 
Contrary  to  appearances,  the  presence  of  administrative  safeguards  does  not  retard  the 
adjudications  process.  It  is  the  compounded  delay  that  results  from  lethargic  adjudication. 
If  immigration  judges  and  the  BIA  were  more  prompt,  the  entire  system  would  work 
dramatically  better.  In  fact,  since  the  BIA  can  and  does  summarily  deny  frivolous  appeals, 
it  already  has  the  power  to  accelerate  the  adjudications  process  by  acting  on  the  easy  cases 
that  lie  dormant  for  months  and  years  before  it  Administrative  bodies  of  review  that  are 
timely  and  integrated  into  an  entire  program  of  prompt  adjudication  are  in  some  ways  the 
most  valuable  tool  available  for  combatting  frivolous  cases. 

Moreover,  by  eliminating  the  layer  of  administrative  review,  this  proposal  will  have 
the  effect  of  "pushing"  cases  that  could  have  been  resolved  by  the  BIA  into  the  federal 
coiuls.  As  a  strategy,  the  burden  is  shifted  from  immigration  to  federal  courts,  but  the 
overall  savings  is  questionable. 

We  are  in  agreement  that  we  need  an  asylum  system  that  is  prompt,  accurate,  and 
efficient.  If  administrative  review  is  properly  executed  and  integrated,  accurate  and  efficient 
will  come  on  the  heels  of  prompt. 
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H.R.  1355:   EXCLUSION  AND  ASYLUM  REFORM  AMENDMENTS  OF  1993 


While  we  share  with  Congressman  McCollum  an  interest  in  reaching  final 
determinations  on  asylum  claims  more  quickly,  we  cannot  accept  his  summary  exclusion 
proposal  as  the  answer. 

We  agree  with  the  respected  Congressman  that  the  asylum  process  takes  too  long, 
but  this  legislation  would  strip  not  redundant  protections,  but  all  protections.  We  oppose 
the  concept  of  summary  exclusion  because  it  emphasizes  reduced  process  at  the  expense  of 
legitimate  refugees.  Sununary  exclusion  has  the  right  idea  -  the  expedited  removal  of 
firivolous  claims  from  the  asylum  system  and  the  prompt  adjudication  of  all  others  -  but  too 
greatly  risks  returning  refugees  to  persecutioiL 


1.   Summary  exclusion  does  not  recognize  the  realities  of  refugee /light. 

Under  the  proposed  legislation,  an  asylum-seeker  would  be  ineligible  to  even  apply 
for  asylum  if  he/she  does  not  possess  the  proper  documentation  for  admission  to  the  United 
States.  Unless  the  asylum-seeker  can  convince  a  front-line  immigration  inspector  that 
he/she  had  to  resort  to  misdocumentation  to  escape  persecution  or  to  depart  a  country 
where  he/she  faces  a  significant  danger  of  being  returned  to  persecution,  the  asylum-seeker 
will  be  summarily  excluded.  The  asylum-seeker  will  apparently  need  to  do  this  on  the  spot, 
without  evidence,  corroboration,  a  translator,  counsel,  or  perhaps  even  rest  from  the 
international  flight. 

This  summary  exclusion  proposal  belies  the  reality  that  persons  often  must  rely  on 
irregular  or  improper  documentation  to  escape  persecution  and  make  their  way  to  freedom. 
Persons  seeking  asylum  at  the  airport  rarely  carry  properly  issued  passports  or  visas.  This 
is  the  very  nature  of  one  fleeing  persecution;  people  fleeing  for  their  lives  cannot  get 
appropriate  travel  documents  from  their  persecutors.  By  denying  these  asylum-seekers  an 
opportunity  for  a  hearing  on  their  claims,  summary  exclusion  in  effect  penalizes  them  for 
relying  on  improper  documentation  to  escape.  This  legislation  undermines  asylum  in  the 
United  States  by  creating  an  inspection  system  that  is  hostile  to  claims  for  asylum. 


2.  By  barring  any  administrative  or  judicial  review,  H.R.  1355  strips  away  all  protections 
against  a  wrongful  determination  and  greatly  risks  returning  refugees  to  countries  of 
persecution. 
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The  summary  exclusion  bill  appears  to  reduce  all  asylum  claims  to  a  single  interview 
before  a  lone,  low-level  inspecting  immigration  officer.  There  are  no  guarantees  that  a 
legitimate  asylum-seeker  will  have  a  genuine  opportunity  to  make  a  claim,  present  evidence, 
or  seek  the  assistance  of  counsel.  There  is  no  application,  no  appeal,  no  hearing  and  no 
review.  No  one  -  not  the  courts,  the  Attorney  General,  or  even  the  inspector's  supervisor  - 
-  can  change  that  determination.  Without  any  opportunity  for  review,  there  is  absolutely  no 
protection  against  an  erroneous  or  capricious  denial.  (Although,  curiously,  there  are 
safeguards  against  an  erroneous  or  capricious  approval.) 

These  are  not  the  conditions  under  which  a  potential  life  and  death  determination 
should  be  made.  The  reason  for  administrative  and  judicial  review  in  any  setting  is  to  guard 
against  mistakes  and  misconduct  by  the  adjudicator.  The  fact  that  asylum  cases  do 
occasionally  make  it  to  the  federal  courts  is  evidence  that  the  system  does  not  recognize 
every  legitimate  refugee  at  first  blush  or  even  the  second.  Our  nation's  international 
obligations  and  historic  commitment  to  protecting  the  persecuted  is  not  served  by  reducing 
asylum  adjudications  to  a  lone  arbiter's  "thumbs  up  or  thumbs  down."  There  must  be  some 
mechanism  for  review  in  any  procedure  that  could  affect  the  safety  of  an  asylum-seeker. 

In  addition  to  the  real  opportunity  for  error,  there  is  also  the  all-too-real  possibility 
that  summary  exclusion  will  be  abused  by  the  inspectors  who  wield  that  discretion. 
Summary  exclusion  gives  lower  level  officers  the  absolute  power  to  stop  refugees  at  the 
airport,  label  them  "frauds."  and  exclude  them.  There  are  no  safeguards  against  wrongful 
conduct  -  no  hearing,  no  appeal,  no  review.  Only  in  the  context  of  summary  exclusion  are 
inspectors  answerable  to  no  one  and  the  decision  to  exclude  unreviewable,  no  matter  how 
capricious  or  arbitrary'. 

The  risk  of  returning  a  legitimate  refugee  to  persecution  or  death  is  too  great  to  be 
left  to  an  immigration  officer  based  on  a  single  interview  conducted  immediately  upon 
arrival. 


3.   Judicial  renew  is  a  necessary  to  protect  against  life-threatening  agency  error. 

Besides  the  fact  that  it  would  probably  not  survive  constitutional  scrutiny,  the 
additional  bar  on  judicial  review  removes  the  only  recourse  outside  government  bureaucracy 
for  a  legitimate  asylum-seeker  to  make  a  case.  Yet,  in  contrast,  there  is  also  real  judicial 
savings  in  keeping  asylum  cases  out  the  federal  courts  because,  as  a  practical  matter,  very 
few  cases  are  strong  enough  to  get  there.  The  few  that  do  are  almost  always  those  that 
deserve  the  review,  and  a  significant  number  win.  We  must  be  mindful  that  applicants  who 
succeed  at  the  appellate  level  are  refugees,  every  bit  as  genuine  and  legitimate  as  those  who 
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arc  granted  asylum  administratively.  The  only  difference  is  that,  under  summary  exclusion, 
they  never  get  recognized. 


4.    Expedited  examinations  and  removal  should  be  directed  at  frivolous  claims  for  asylum, 
based  on  the  merits  of  the  case. 

We  concur  with  the  basic  purpose  behind  summary  exclusion:  the  removal  of 
ineligible  applicants  from  the  asylum  system  as  quickly  as  possible.  As  advocates  for  asylum- 
seekers,  we  appreciate  that  it  is  in  everyone's  interest  -  the  public,  the  government,  and  the 
genuine  asylum-seeker  -  to  have  a  procedure  that  will  discourage  frivolous  asylum 
applicants  without  denying  hearings  or  risking  the  exclusion  of  bona  flde  refugees. 

As  already  discussed,  the  solutions  exist  administratively.  However,  if  this 
Subcommittee  believes  that  a  legislative  solution  is  necessary,  then  these  goals  can  be  served 
with  less  drastic  measures  than  contemplated  in  this  legislation.  We  would  advocate  a 
program  in  which  an  airport  arrival  with  improper  documentation  requesting  asylum  is 
promptly  referred  to  a  "Senior  Asylum  Officer"  or  SAO  to  decide  if  it  is  a  frivolous  claims. 
If  the  SAO  finds  the  claim  is  frivolous,  the  applicant  is  summarily  excluded.  It  would  then 
follow  that  if  the  applicant  sought  review  by  an  "asylum  immigration  judge"  or  AU.  The  AU 
would  conduct  an  accelerated  review  on  the  frivolousness  determination  and  confirm  the 
final  exclusion  order  if  appropriate. 

Any  statutory  solution  to  the  "airport"  problem  should  quickly  remove  the  aliens  from 
the  system  who  cannot  be  refugees  and  present  no  threat  to  legitimate  seekers  of  asylum. 


5.   Release  from  detention  should  be  available  in  low  risk  cases. 

The  legislation  as  introduced  requires  the  Attorney  General  to  detain  every  person 
who  is  neither  obviously  approvable  nor  summarily  excluded.  Given  the  current  availability 
of  detention  space,  we  would  have  to  question  the  physical  plausibility  of  such  a  requirement 
or  the  fiscal  responsibility  of  making  it  plausible.  More  importantly,  mandatory  detention 
for  every  case  is  neither  necessary,  nor  efficient,  nor  humane.  An  adequate  release  and 
monitoring  program  would  serve  the  dual  purpose  of  reducing  detention  costs  by  releasing 
persons  whose  detention  is  not  necessary  and  increasing  control  through  more  frequent 
contact  and  supervision. 

INS  management  of  detention  is  a  thorny  problem  even  without  expanding  it.  There 
is  a  demonstrated  limitation  in  detention  space,  and  what  space  there  is  is  costly  to  maintain 
and  not  managed  very  well.   Detention  decisions,  as  the  GAO  has  pointed  out,  are  based 
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on  geographical  location,  local  practices,  and  the  nationality  of  the  detainee.  While  INS  has 
attempted  to  set  priorities  on  who  should  be  detained,  INS  regional  offices  still  fail  to 
differentiate  adequately  between  cases  that  do  require  detention  (i.e.  high  risk  cases  that 
involve  a  threat  to  the  public  and/or  pose  a  high  likelihood  of  absconding)  and  those  that 
do  not  (e.g.  facially  legitimate  asylum  applicants).  Unlike  the  criminal  justice  system,  INS 
does  not  track  or  exercise  any  control  over  released  detainees.  Rather,  it  releases  them 
unconditionally  and  umnonitored,  providing  none  of  the  mechanisms  that  other  "penal" 
systems  employ  to  facilitate  compliance  with  the  terms  of  release.  Where  there  is  no 
contact  with  the  alien  for  months  or  even  years,  the  system  is  doomed,  if  not  calculated,  to 
fail. 

Rather  than  rely  on  indiscriminate  detention  to  deter  illegal  immigration,  it  would 
be  more  cost-effective,  better  protect  the  public,  and  be  more  fair  toward  genuine  asylum- 
seekers  to  develop  a  parole-like  system  that  would  permit  the  timely  release  of  eligible 
aliens  (i.e.  pose  no  threat  to  public  safety  and  are  unlikely  to  abscond)  on  bond,  with 
supervision,  regular  contact,  and  set  terms  of  release.  There  are  several  models  in  federal 
and  state  criminal  justice  systems  from  which  to  choose.  Moreover,  there  are  cost-effective 
ways  of  providing  the  necessary  supervision,  such  as  through  the  involvement  of  voluntary 
agencies  that  are  willing  to  supply  the  support  and  monitoring  that  INS  is  unable  to.  In  fact, 
INS  is  experimenting  with  a  release  program  now,  utilizing  asylum  pre-screening  officers 
(APSOs)  in  certain  airport  locations,  to  determine  if  an  asylum-seeker  has  a  credible  fear 
of  persecution. 

The  APSO  program  is  precisely  the  type  of  solution  that  Congress  should  support  - 
maximum  deterrence  with  minimum  detention.  If  a  program  were  established  that  would 
expeditiously  release  low  risk  cases  from  detention,  space  would  be  freed  up  to  detain  the 
high  risk  cases  and  thereby  discourage  illegal  immigration  and  spiraling  detention  costs.  It 
would  also  treat  more  equitably  persons,  like  legitimate  asylum-seekers,  who  do  not  require 
detention.  Thus,  rather  than  require  increased  and  expensive  detention.  Congress  should 
direct  INS  to  establish  an  adequate  parole-like  program  that  would  substantially  reduce  the 
need  for  detention  without  losing  any  of  the  deterrent  of  detention. 


CONCLUSION 

The  American  Immigration  Lawyers  Association  again  commends  the  Chairman  and 
the  Subconunittee  for  its  commitment  to  improving  the  asylum  program  and  appreciates  this 
opportunity  to  express  its  views. 
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EXECUTIVE  SUMMARY 


The  Immigration  and  Naturalization  Service  ("INS")  published  final  revised  asylum 
regulations,  effective  October  1,  1990,  significantly  modifying  INS'  previous  process  of 
adjudicating  asylum  cases.  After  approximately  two  years  under  the  new  regulations,  the 
National  Asylum  Study  Project  is  issuing  the  first  systematic  soidy  of  the  new  asylum  process, 
analyzing  both  the  administrative  aspects  of  the  program  and  the  quality  of  the  asylum  officer 
corps. 

Prior  Asylum  Process 

INS  asylum  decisions  under  interim  regulations  prior  to  1990  received  widespread 
criticism  from  governmental  and  non-goverrmiental  agencies  for  doing  little  more  than  adopting 
the  recommendation  of  the  Department  of  State,  regardless  of  the  merits  of  the  case.  For 
example,  the  General  Accounting  Office  found  that  INS  examiners  followed  the 
recommendations  of  the  Department  of  State  more  than  95%  of  the  time.  Applicants  from 
countries  considered  "hostile"  to  the  United  States,  such  as  the  former  Soviet  Union,  the 
People's  Republic  of  China  and  Iran,  were  granted  at  a  rate  greater  than  50%.  By  comparison, 
applicants  from  countries  considered  "friendly"  to  the  United  States,  such  as  Guatemala  and  El 
Salvador,  were  granted  at  a  rate  less  than  3%,  regardless  of  the  strength  of  the  case.  The 
asylum  approval  rate  for  applicants  who  said  they  were  arrested,  were  imprisoned,  had  their 
lives  threatened  or  were  tortured  was  estimated  at  3  %  for  Salvadorans  compared  with  55  %  for 
Poles  and  64%  for  Iranians,  according  to  a  governmental  report  in  1988. 

Two  major  class  actions  encompassing  hundreds  of  thousands  of  asylum  seekers  raised 
claims  of  bias  and  improper  foreign  policy  influences  in  the  prior  asylum  process:  American 
Baptist  Churches  v.  Thomburgh.  a  nationwide  class  of  hundreds  of  thousands  of  Salvadoran  and 
Guatemalan  asylum  seekers,  and  Mendez  v.  Thomburgh.  a  class  of  asylum  seekers  of  all 
nationalities  in  the  Los  Angeles  area.  These  cases  were  resolved  favorably  to  the  asylimi 
applicants,  allowing  new  asylum  interviews  by  the  new  corps  of  asylum  officers  established  in 
the  1990  rules. 

Creation  of  the  Asylum  Officer  Corps 

When  the  government  published  the  new  asylum  rules  in  1990,  it  highlighted  its  intent 
to  create  an  asylum  adjudication  branch  separate  from  INS  enforcement  branches,  employing  a 
new  corps  of  asylum  officers  under  national  supervision  outside  the  usual  structure  of  local  INS 
district  offices  to  improve  the  quality  and  consistency  of  decision-making.  This  led  to  the 
opening  of  seven  new  asylum  offices  in  Arlington,  Chicago,  Houston,  Los  Angeles,  Miami, 
Newark  and  San  Francisco  in  April  1991.  INS  also  initiated  a  four-week  training  program  for 
asylum  officers  and  developed  training  materials  on  asylum  practice,  refugee  law,  and 
interviewing  techniques. 
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The  regulations  also  esublisbed  a  documentation  center  to  disseminate  to  asylum  officers 
credible  human  rights  materials  from  governmental  and  non-governmental  sources,  thereby 
limiting  exchisive  reliance  on  Department  of  State  materials  that  often  reflected  United  States 
foreign  policy  concerns. 

OreraD  Improvonent  in  Asylum  Interviews 

Study  Project  interviews  of  290  attorneys  and  legal  workers  widi  cxpcxKoce  in  each 
asyhim  region  found  that  in  general  the  qualiQr  of  asyhmi  ofBcer  mterviews  has  inqnoved  in 
comparison  to  interviews  under  the  prior  system.  On  die  whole,  asyhmi  officers  appear  more 
knowledgeable  about  asylum  law,  more  polite,  and  if  ixx  in  every  case  more  knowledgeable 
about  country  conditions,  at  least  more  willing  to  listen  than  ti>e  previous  INS  examiners. 

The  quality  of  die  officers  varies  widely,  however.  At  least  two  asyhmi  officers  in  each 
of  the  seven  asylum  offices  demonstrated  unuaial  sensitivi^,  conqnssion  and  an  understanding 
of  asyhmi  law  (approximately  17%  of  the  first  group  of  K2  asyfami  officers).  By  contrast,  at 
least  one  asyhun  officer  in  each  region  (approximately  8.5%  of  die  original  82)  exhibit  the 
hostility  and  lack  of  interest  associated  with  the  previous  process. 

This  substantial  variation  has  led  practitionen  in  each  of  the  seven  asylum  regions  to 
praise  the  overall  improvement  in  the  quali^  of  die  interviews,  but  to  feel  that  the  outcome  of 
the  case  depends  on  which  asylum  officer  handles  iL  In  a  iqitesentative  comment,  one 
practitioner  said:  'It's  like  Russian  roulette." 

The  asylum  officers  exhibit  varying  taxn^edge  of  country  conditiras  as  well.  Some 
appear  more  knowledgeable  and  others  do  not  appear  to  know  basic  infotmation,  such  as  the 
meaning  of  'pogroms*  against  Jews,  or  the  location  of  Guatemala  or  Sri  Lanka.  Others  have 
knowledge  of  one  nationality  but  not  anodier,  while  others  who  do  not  know  the  country 
conditions  in  every  case  let  the  aiq>licaiit  educate  tfaenL 

Noticeable  Changes  in  Decisions 

The  asylum  officers  issued  too  few  decisions  during  die  last  year  to  draw  final 
conchisions  about  the  quality  of  die  decision-maldng.  They  issued  10,923  decisions  in  fiscal 
year  1992,  leaving  a  backlog  of  215,772  asyhim  cases  as  of  October  1,  1992.  They  approved 
4,019  cases  and  denied  6,904,  for  an  overall  approval  rate  of  36.8%.  Under  the  prior  system, 
the  cumulative  approval  rate  was  23.6%  (from  June  1983  to  March  1991),  with  41,227  cases 
granted  and  133,178  cases  denied.  When  the  asyhim  officers  started  m  Ainil  1991  there  were 
already  114,044  cases  pending  from  the  previous  system. 

There  i^ipear  to  be  some  noticeable  changes  in  approval  rates  for  ^iplicants  of  certain 
nationalities,  sach  as  Salvadorans,  Guatemalans  and  Haitians,  who  won  asylum  under  the  prior 
system  less  than  3%  of  the  time  and  whose  decisions  were  viewed  as  mfluenced  by  foreign 
policy  considerations.    The  recent  aiqnoval  rate  under  the  new  process  for  Salvadorans  was 
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28%,  Guatemalans  21%,  and  Haitians  31%,  according  to  official  INS  statistics  for  fiscal  year 
1992. 

Troubling  Signs  in  Decision-Making 

There  are  some  troubling  signs  in  the  quality  of  decision-making,  however.  These 
include  lack  of  legal  reasoning,  incorrect  understanding  of  the  fundamentals  of  asylum  law, 
misstatements  of  central  facts  in  the  claim  (such  as  the  coimtry  of  origin),  and  incorrect  burdens 
of  proof  (such  as  requiring  that  an  applicant  be  "singled  out  for  persecution,"  a  standard  that  the 
regulations  specifically  reject).  The  INS  has  taken  several  steps  recently  to  improve  the  quality 
of  decision-making,  including  the  creation  of  temporary  quality  asstuance  teams  in  each  asylum 
office  and  an  mcrease  in  the  number  of  supervisors  in  every  asylum  office  except  the  two 
smallest  -  Chicago  and  Houston. 

Based  on  a  preluninary  review  of  decision-making,  there  also  are  indications  tliat  foreign 
policy  issues  unrelated  to  the  merits  of  a  claim  may  still  be  influencing  the  outcome.  Some 
asylum  officers,  in  denymg  cases,  are  relying  on  Department  of  State  reports  to  contradict  or 
override  other  credible  objective  sources  and  lengthy  documentation  submitted  in  support  of  the 
application.  As  one  practitioner  explained  in  a  representative  comment:  "Some  asylum  officers 
let  the  Sute  Department  trump  all  other  sources." 

Special  Treatment  of  Haitian  Asylum  Applicants 

Haitian  Asvlum  Cases  in  the  United  States.  Haitian  cases,  in  particular,  may  be  subject 
to  special  foreign  policy  pressures.  These  are  the  asylum  cases  of  Haitians  who  fled  from  Haiti 
after  the  military  coup  in  September  1991,  whom  the  Coast  Guard  interdicted  on  the  high  seas 
and  INS  screened  into  the  United  States  after  an  interview  at  the  United  States  military  base  at 
Guantanamo  Bay.  INS  screened-in  10,319  Haitians  in  36,596  interviews,  according  to  official 
INS  statistics,  for  an  average  screen-m  rate  of  28%.  INS  allowed  the  people  screened-in  to 
enter  the  United  States  to  apply  for  asylum  (except  those  who  tested  positive  for  H.I.V.),  and 
repatriated  to  Haiti  those  INS  screened-out. 

Preliminary  examples  of  special  treatment  of  these  Haitian  asylum  seekers  in  the  United 
States  include: 

Expedited  Scheduling.  INS  set  an  expedited  interview  schedule  for  Haitian  cases  in 
Miami,  even  though  INS  deferred  until  at  least  1993  the  scheduling  of  clearly  non- 
frivolous  cases  from  other  countries.  Haitian  cases  would  be  clearly  non-frivolous  under 
INS'  own  terms  smce  INS  screened  all  these  applicants  into  the  United  States  at 
Guantanamo  Bay  after  fmding  that  they  had  a  credible  fear  of  persecution; 

Special  Scrutmy.  The  Asylum  Policy  and  Review  Unit  of  the  Department  of  Justice 
subjected  the  asylum  officers'  assessment  of  Haitian  cases  to  added  scrutiny,  and 
recommended  reversing  over  half  (18  out  of  33)  of  the  asylum  officers'    initial 
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recommendations  to  grant  asylum; 

INS  Prejudgment  of  Cases.  A  high  ranldng  INS  official  made  public  statements  that 
90%  of  these  Haitian  cases  would  be  denied  even  though  at  the  time  of  his  sutements 
asyhmi  officers  had  interviewed  very  few  Haitian  ^)plicants: 

Over-reliance  on  Department  of  State.  Notices  of  intent  to  deny  cite  Department  of  State 
information  that  directly  contradicts  numerous  other  credible  and  more  recent  sources 
that  would  support  a  grant  of  asyhmi; 

Compromise  of  Confidentiality.  A  major  vohmtary  agency  involved  in  resettling  Haitians 
asserted  that  United  States  embassy  officials  in  Haiti  specifically  went  to  the  home  of 
relatives  of  Haitians  seeking  asylum  in  the  United  States  to  investigate  the  asylum  case, 
misrepresenting  their  authority  to  question  the  relatives.  Such  visits  bring  danger  to 
family  members  and  do  not  escape  notice  from  the  authorities  (section  chiefs)  in  the  local 
community.  They  also  compromise  the  confidentiality  of  the  application,  which  the 
regulations  require. 

If  final  results  correspond  to  these  preliminary  results,  it  will  show  that  foreign  policy 
considerations  and  political  pressures  are  still  able  to  influence  asyhmi  claims  despite  the  creation 
of  an  asylum  officer  corps  that  is  better-trained,  more  independent  and  more  knowledgeable  than 
previously. 

Screening  at  Guantanamn  Rav.  The  exodus  from  Haiti  created  the  most  serious  refugee 
crisis  of  the  past  year  in  this  hemisphere.  The  government  responded  by  conducting  screening 
interviews  outside  the  United  States  for  Haitians.  It  detailed  the  INS  asylum  officers  to 
Guantanamo  Bay  from  November  1991  to  June  1992,  when  anywhere  from  20-50%  of  the 
asylum  officer  corps  was  at  Guantanamo  Bay.  President  Bush's  May  1992  executive  order 
ended  the  screening  of  Haitians  and  began  a  program  of  r^atriating  to  Haiti  those  interdicted 
at  sea  regardless  of  their  danger  upon  return.  The  legality  of  that  order  is  currently  pending 
before  the  United  States  Supreme  Court. 

The  quality  of  INS'  screening  of  Haitian  asyhnn-seekers  varied  with  some  officers 
exhibiting  a  knowledge  of  conditions  in  Haiti  and  an  attentive  and  syn^thetic  attitude,  and 
others  displaying  a  lack  of  interest  or  hostility.  It  was,  however,  significantly  better  than  INS' 
previous  screening  of  Haitians  interdicted  by  the  Coast  Guard  at  sea.  Interviews  at  Guantanamo 
Bay  tended  to  be  longer,  occurred  in  greater  privacy,  and  were  subject  to  quality  control  review. 
In  almost  ten  years  of  Coast  Guard  cutter  screening  prior  to  the  September  1991  coup,  INS 
interviewed  over  24,000  Haitians  interdicted  by  the  Coast  Guard  in  brief  ship  board  interviews 
and  brought  only  28  to  the  United  Sutes  to  seek  political  asylum. 

The  "screen-in"  rate  at  Guantanamo  Bay  fluctuated  widely,  however.  In  mid-January  it 
was  8S%,  although  the  average  was  28%.  During  one  period  in  earty  April  1992  it  dropped  to 
a  low  of  2%  after  a  Department  of  State  rqwit  on  conditions  in  Haiti  was  circulated  to  the 
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asylum  officers  and  supervisors.     These  fluctuations  leave  the  impression  of  inconsistent 
standards  resulting  in  inaccurate  or  unfair  results. 

Resource  Information  Center 

The  Resource  Information  Center  had  a  slow  start  due  to  limited  funding  and  delays 
associated  with  agency  review  of  its  materials  prior  to  dissemination.  Although  it  hired  excellent 
caliber  personnel,  the  limited  staffing  and  funding  has  been  inadequate  for  the  work.  It  recently 
accomplished  several  projects,  however,  that  are  central  to  asylum  adjudication.  In  the  smnmer 
of  1992,  it  completed  a  computer  data  base  containing  the  INS  asylum  law  manual  and  all  of  the 
country  conditions  information  on  20  refugee  producing  countries  from  Canada's  Immigration 
and  Refugee  Board  Documenution  Centre.  In  the  Fall  of  1992,  the  Resource  Information 
Center  began  distributing  to  the  regional  asylum  offices  Master  Exhibits,  which  are  compilations 
of  documents  on  specific  issues  or  geographic  areas  of  a  refugee  producing  country,  prepared 
by  non-governmental  organizations  or  individuals.  It  also  distributed  to  each  asylum  office 
publications  of  credible  non-governmental  human  rights  monitoring  organizations. 

Fewer  New  Cases  Than  Anticipated 

Despite  the  high  number  of  cases  in  the  backlog,  INS  is  not  facing  an  asylum  crisis  in 
new  case  filings.  There  were  fewer  new  cases  filed  in  fiscal  year  1992  than  INS  anticipated. 
The  asylum  offices  received  a  total  of  103,447  asylum  applications.  Approximately  50,000  cases 
were  due  to  the  ABC  Settlement  Agreement,  leaving  approximately  53,000  non-ABC  cases. 
significantly  less  than  INS'  projection  of  80,000  new  cases. 

Applicants  from  25  countries  of  origin  comprised  92%  of  the  cases  filed  in  fiscal  year 
1992,  with  the  top  ten  countries,  generally  considered  to  be  refugee-producing,  constituting  78% 
of  filings.  The  top  two  were  Guatemala  with  43,834  and  El  Salvador  with  6,730  cases,  due 
primarily  to  the  ABC  Settlement  Agreement.  By  contrast,  applicants  from  counmes  INS 
identified  as  presumptively  frivolous  generated  less  than  1%  of  total  filings,  with,  for  example, 
3  from  Australia,  10  from  Canada,  and  2  from  New  Zealand. 

Inappropriate  Case  Quotas 

INS  has  set  a  case  completion  goal  of  three  hours  per  case  that  may  undermine  the 
improvement  in  interviews  and  the  efforts  to  improve  the  quality  of  decisions.  INS  officials  in 
several  asylum  regions  expressed  concern  that  meeting  these  productivity  goals  will  sacrifice 
quality  adjudication.  Preliminary  results  show  that  the  pressure  to  increase  productivity  is 
affecting  the  interviews  of  applicants,  resulting  in  greater  impatience  of  asylum  officers  at  the 
interview  and  more  superficial  questioning  of  applicants.  The  pressure  of  the  work  load  goals 
may  also  exacerbate  problems  with  decision-making,  resulting  in  superficial  case  review  and 
analysis  of  the  law  and  country  conditions.  INS'  allotment  of  45  minutes  for  an  asylimi 
interview  appears  particularly  inadequate.  Using  an  interpreter  reduces  approximately  by  half 
the  time  an  asylum  officer  spends  questioning  the  applicant,  leaving  approximately  22  minutes. 
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about  half  of  which  is  spent  on  the  introduction,  biographic  information,  and  an  explanation  of 
the  asylum  process. 

Widespread  AdministratiTe  Problems 

While  the  asylum  officers  are  on  the  whole  better  trained  and  more  knowledgeable  and 
open  than  the  previous  INS  examiners,  the  administration  of  the  program  encountered  substantial 
problems.  The  creation  of  new  asylum  offices  occurred  without  adequate  staffing  and  attention 
to  operational  issues.  INS  has  recently  undertaken  measures  to  alleviate  some  of  these  concerns, 
including  the  hiring  of  additional  clerical  staff.  Widespread  administrative  problems  that  left  a 
general  sense  of  frustration  in  most  of  the  asylum  regions  during  the  last  year  included: 

Long  delays  in  adjudicating  cases,  some  of  which  were  several  years  old; 

Lost  flies.  In  Los  Angeles,  during  Stody  Project  observation  in  the  summer  of  1992,  on 
more  than  half  of  the  days  observed  at  least  one  asylum  file  for  an  applicant  arriving  for 
an  interview  was  lost  and  on  several  days  two  to  five  files  were  lost.  One  Los  Angeles 
attorney  said  that  in  eight  of  his  ten  interviews,  the  file  had  been  lost; 

Incomplete  files  with  some  but  not  all  of  the  information  submitted  in  the  file.  Some 
asylum  offices  admitted  this  and  specifically  told  attorneys  that  they  should  bring  to  the 
interview  any  additional  materials  filed  in  the  case  after  the  application; 

Lack  of  response  to  letters  of  inquiry  ftx)m  applicants  and  attorneys,  and  refusal  to 
answer  inquiries  over  the  telephone; 

Lack  of  notice  of  interview,  with  notices  arriving  within  less  than  the  three  week  period 
set  by  INS; 

Failure  to  adjudicate  work  authorization  requests  in  a  timely  manner. 

Shifting  and  Complex  Processes.  INS'  shifting  and  perhaps  needlessly  complex 
procedural  requirements  also  hampered  administration.  For  example,  in  the  simimer  of  1992, 
without  notice  INS  began  to  require  the  use  of  new  asylum  forms  and  returned  the  old  ones  for 
refiling.  The  new  forms  were  generally  unavailable  even  when  requested  from  asylum  offices. 
INS  then  rescinded  the  order  requiring  the  new  forms,  saying  it  would  publish  a  notice  in  the 
future  requiring  them,  yet  INS  offices  erroneously  continued  to  return  applications  filed  on  the 
old  forms. 

INS'  varying  plans  for  scheduling  a  mixture  of  new  and  old  cases  for  interviews  have 
been  ineffective.  The  plans  depended  on  the  INS  computer  automatically  scheduling  a  certain 
percentage  of  old  and  new  cases  for  interview.  The  computer  data  base,  however,  did  not 
contain  170,000  cases  (at  the  end  of  December  1991),  hence  almost  none  of  these  cases  were 
scheduled  for  interview.    Many  of  them  involved  applicants  who  had  already  been  waiting 
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several  years.  The  entry  of  these  cases  into  the  computer  data  base  was  not  complete  nationwide 
until  the  following  October  1992,  a  year  and  a  half  into  the  new  asylum  program. 

Inadequate  Staffme.  Although  the  number  of  asylum  officers  ahnost  doubled  by  April 
1992  (going  from  82  to  150),  the  number  of  clerical  positions  remained  the  same.  The 
approximately  20  new  clerical  staff  authorized  to  accompany  the  new  asylum  officers  remained 
unfilled  until  the  end  of  September  1992.  Thus,  for  six  months  the  same  number  of  clerks 
worked  at  offices  some  of  which  had  almost  tripled  in  asylum  officers.  San  Francisco,  for 
example,  expanded  from  8  asylum  officer  positions  to  16,  Newark  expanded  from  8  to  23,  and 
Arlington  expanded  from  9  to  22,  all  without  new  clerks. 

Inadequate  Office  Space.  Other  long-standing  problems  are  still  unresolved,  such  as  an 
interviewing  location  in  Los  Angeles  for  the  Los  Angeles  asylum  office.  The  Los  Angeles  office 
is  located  in  Anaheim,  30  miles  from  Los  Angeles  and  a  rwo-hour  or  longer  bus  ride.  Los 
Angeles  is  by  far  the  busiest  asylum  office  with  over  90,000  cases,  almost  half  the  total  of  over 
215,000  pending  cases.  Representatives  of  applicants  have  requested  that  INS  maintain  a 
permanent  interviewing  location  in  Los  Angeles  to  make  the  busiest  asylum  office  accessible  to 
applicants. 

Work  Authorization 

Issuance  of  work  authorization,  which  INS  must  grant  to  asylum  applicants  with  non- 
frivolous  claims,  encountered  serious  difficulties  in  the  first  year  of  the  asylum  program. 
Because  most  asylum  offices  did  not  act  in  a  timely  fashion,  applicants  were  entitled 
automatically  to  interim  work  authorization  issued  by  the  INS  district  offices.  Problems  surfaced 
in  the  working  relationship  between  some  of  the  new  asylum  offices  and  the  INS  district  offices 
concerning  work  authorization,  where  asylum  office  officials  did  not  appear  to  have  authority 
to  correct  mistakes  the  district  offices  were  making  and  the  district  offices  were  burdened  with 
exua  work  from  the  asylum  offices'  failure  to  adjudicate  work  authorization  in  a  timely  fashion. 

INS  initial  response  to  work  authorization  problems  and  the  shortage  of  clerical  staff  was 
to  parcel  out  a  ponion  of  the  woric  to  another  INS  branch.  In  May  1992  INS  announced  a  new 
policy  of  using  the  INS  Regional  Service  Centers  to  open  case  files  and  adjudicate  work 
authorization.  This  plan,  while  expediting  processing  for  the  most  part,  has  created  new 
problems,  such  as  erroneous  denials  of  work  authorization,  erroneous  classification  of  cases  for 
expedited  processing,  incorrect  return  of  applications,  and  a  complicated  fding  process  requiring 
another  address  and  location. 

Issuance  of  Orders  to  Show  Cause 

A  subsequent  modification  of  the  1990  asylum  rules  has  already  tempered  the  asylum 
officers  separation  from  enforcement  functions.  Supervisors  of  asylum  offices  now  issue 
documents  to  begin  deportation  or  exclusion  proceedings  against  asylum  applicants  whose  cases 
they  deny,  or  who  fail  to  appear  at  their  asylum  interviews.   Asylum  officials  in  several  regions 
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expressed  concern  over  having  asylum  officers  prepare  these  documents  for  issuance  due  to  the 
substantial  amount  of  time  necessary  to  prepare  the  document  and  the  difficulty  in  investigating 
the  applicant's  legal  status  and  rights  to  other  remedies,  for  which  an  asylum  officer  would  need 
a  broad  background  in  immigration  law  which  many  lack. 

Teleconferencing  Interviews 

INS  experimented  with  teleconferencing  technology  for  asylum  interviews  rather  than 
traveling  to  circuit  riding  sites  for  in-person  interviews.  The  technology  does  not  appear  suitable 
for  asylum  interviews  due  to  the  limitations  of  the  technology  (in  the  poor  quality  picture  and 
the  lag  time  between  the  audio  and  the  video),  and  the  significance  of  credibility  in  assessing  an 
asylum  claim. 

National  Asylum  Study  Project 

The  National  Asylum  Smdy  Project  was  established  in  November  1991  to  conduct  a 
comprehensive  study  of  the  recently-implemented  asylum  adjudication  process  of  the  Immigration 
and  Naturalization  Service  ("INS").  The  new  process  supplanted  INS'  prior  system  that  had 
been  widely  criticized  for  serious  problems  in  the  quality  and  consistency  of  decision-making, 
the  influence  of  foreign  policy  considerations,  the  knowledge  and  training  of  asylum  examiners, 
and  their  sensitivity  to  asylum  applicants.  The  INS'  stated  goal  of  the  1990  asylum  regulations 
was  for  a  fair  legjd  process  faithfiil  to  the  humanitarian  purposes  of  the  Refugee  Act  of  1980, 
yielding  consistent  and  reasoned  decisions,  while  preserving  the  applicant's  right  to  refile  for 
asylum  with  the  Immigration  Court  where  more  formal  due  process  protections  apply. 

The  principal  goal  of  the  Smdy  Project  is  to  collect  comprehensive  data  on  the  new 
asylum  process  nationwide  to  assist  non-governmental  organizations,  policy  makers,  elected 
officials,  and  the  INS  in  assessing  it.  The  Ford  Foundation  fimded  the  Smdy  Project  in  a  grant 
to  the  Harvard  Law  School. 

This  report  was  written  by  Sarah  Ignatius,  the  Smdy  Coordinator,  and  edited  by  Deborah 
Anker,  the  Research  Director.  The  National  Asylum  Smdy  Project  is  located  at  the  offices  of 
Cambridge  and  Somerville  Legal  Services,  432  Columbia  Street,  Suite  16,  Cambridge,  MA 
02141  (617)  494-1800.  FAX  (617)  494-8222. 


®   1992  National  Asylum  Smdy  Project 
All  rights  reserved. 
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METHODOLOGY 

Scope.  The  goal  of  the  interim  repon  is  to  provide  a  preliminary  analysis  of  the  INS' 
new  asylum  adjudication  process  and  to  suggest  areas  for  improvement.  Data  collected  betv-'een 
November  1991  and  October  1992  form  the  basis  of  this  interim  repon,  including  an  inquiry  mto 
the  following  areas: 

the  administrative  framework  of  the  new  asylum  process; 

the  composition,  training,  and  supervision  of  the  asylimi  officer  corps; 

the  quality  of  asylum  officer  interviews; 

the  number  of  cases  pending  and  decisions  issued; 

the  regional  variations  in  procedural  matters; 

the  fiinctioning  of  the  Resource  Information  Center 

Research  Instruments.  Study  Project  researchers  used  four  standard  data  collection 
instruments:  (1)  the  case  questionnaire  for  attorneys;  (2)  the  exit  interview  questionnaire  for 
asylum  applicants;  (3)  the  screening  questionnaire  for  Haitians  screened  into  the  United  States 
at  Guantanamo  Bay;  and  (4)  the  interpreter  questionnaire  for  people  serving  as  interpreters  at 
Guantanamo  Bay.  Generally  accepted  research  standards  guided  the  work  pursuant  to  a 
methodology  designed  in  consultation  with  a  panel  of  four  social  scientists  and  with  the  advice 
of  a  statistician. 

Obscr\ation  of  Interviews  and  Unrepresented  .Applicants.  INS  refused  to  give  Study 
Project  researchers  access  to  observe  a  specified  number  of  interviews  of  asylum  applicants 
selected  at  random.  Study  Project  researchers  developed  an  alternate  methodology  for 
observation  of  interviews  and  for  collection  of  data  on  unrepresented  asylum  seekers.  That 
methodology  included  observation  of  interviews  on  a  more  selected  basis,  exit  interviews  with 
applicants,  and  interviews  with  anoraeys,  legal  workers,  and  immigration  consultants  who  have 
encountered  unrepresented  asylum  applicants.  Study  Project  researchers  hope  that  INS  will 
provide  access  to  inter\'iews  prior  to  the  Smdy  Project's  final  report. 

Components.  The  following  data  and  observations  form  the  primar>'  basis  of  the  intenm 
repon: 

359  interviews  of  anomeys.  immigration  officials  and  applicants,  as  follows: 

290  anomeys,  legal  workers  and  immigration  consultants  representing  applicants 
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ft'om  56  countries'  and  with  experience  at  all  seven  asylum  regions^; 

the  five  key  INS  officials  responsible  for  national  supervision  and  operation  of  the 
asylum  program;' 

each  of  the  seven  directors  of  the  regional  asylum  offices  and  site  visits  to  each 
office; 

33  Haitians  screened  into  the  United  States  from  Guantanamo  Bay  and  13  people 
who  served  as  interpreters  at  Guantanamo  Bay  screening  interviews; 

asylum  officers  at  each  regional  asylum  office  and  employees  at  the  INS  Resource 
Information  Center. 

239  Study  Project  questionnaires  regarding  individual  cases; 

review  of  or  discussion  with  practitioners  concerning  over  75  notices  of  intent  to  deny 
asylum  applicants  from  11  different  countries  and  some  final  decisions;* 

attendance  at  or  review  of  regular  INS  liaison  meetings  at  the  local  and  national  level; 

examination  of  applicable  laws  and  regtilations  and  recent  federal  court  decisions; 

examination  of  poUcies  and  procedures  of  the  Central  Office  on  Refugee  Asylum  and 
Parole  in  Washington,  D.C.  and  the  regional  asylum  offices. 

Law  Smdent  Assistance.  The  26  law  students,  who  worked  for  the  Study  Project  during 
the  period  of  the  interim  report,  conducted  their  work  under  faculty  supervision,  with  additional 
supervision,  sites  visits,  and  training  from  Sarah  Ignatius  or  Deborah  Anker.    Each  smdent 


'  The  S6  countries  are  Afghanistan,  Albania,  Angola,  Annema,  Bangladesh,  Bulgaria,  Burma,  Cameroon,  People's 
Republic  of  China,  Colombia,  Croatia,  Cuba,  Dominican  Republic,  Ecuador.  EI  Salvador,  Eritrea,  Ethiopia,  Ghana, 
Guatemala,  Haiti,  Honduras,  Jordan,  India,  Iran,  Iraq,  Kuwait,  Lebanon,  Liberia.  Libya,  Lithuania,  Mali,  Mauritania, 
Mexico,  Mongolia,  Morocco,  Nicaragua,  Nigeria,  Pakistan,  Palestine,  Peru,  Philippines,  Poland,  Romania,  Rwanda, 
Russia,  Soroalu,  South  Africa,  Sri  LanJu,  Sudan,  Suriium,  Syria,  Uganda,  Ukraine,  former  USSR,  former  Yugoslavia, 
Zaire. 

'  The  number  interviewed  in  each  region  are  Arlington:  31;  Chicago:  26;  Houston:  36;  Los  Angeles:  63;  Miami:  32: 
Newark:  44;  San  Francisco:  56. 

'  The  five  INS  officials  are  the  director  of  the  Asylum  Branch  of  the  Central  Office  on  Refugee,  Asylum  and  Parole 
(CORAP):  the  Deputy  Commissioner;   the  Acting  Director,  Office  of  International  Affairs  and  Outreach  (formerly  the 
director  of  the  Department  of  Justice  Asylum  Policy  and  Review  Unit);  the  General  Counsel:  and  the  director  of  the  Process 
Action  Team. 

'  The  notices  of  intent  to  deny  are  from  five  of  the  seven  asylum  regions  (Arlington,  Houston,  Los  Angeles,  Miami, 
and  Newark),  encompassing  appUcants  from  1 1  countries  (Bulgaria,  El  Salvador,  Eritrea,  Ethiopia,  Guatemala,  Haiti, 
Nicaragua.  Romania.  Russia,  Somalia,  Ukraine). 
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received  the  same  orientation  to  the  Study  Project  and  training  in  asylum  law  and  procedure. 
The  students  assisted  in  the  distribution  of  the  questionnaire,  the  identification  of  attorneys  and 
legal  workers  handling  asylum  cases  in  each  region  including  members  of  the  private  bar,  non- 
profit organizations,  immigration  consultants  and  others,  and  the  interviewing  of  these 
practitioners.  Many  smdenis  also  attended  INS  liaison  meetings  held  by  the  asylum  office  in 
their  region. 


294 


SCOPE  OF  THE  INTERIM  REPORT 
Introduction 

The  Study  Project  is  issuing  this  interim  report  after  one  year  of  study.  The  interim 
report  is  limited  to  an  assessment  of  INS'  success  in  implementing  the  structural  reforms 
mandated  by  the  1990  asylum  regulations,  and  to  evaluations  derived  from  the  data  collected 
over  the  course  of  the  first  year.  The  report  also  addresses  the  most  visible  and  controversial 
asylum  adjudication  issue  of  the  last  year:  the  screening  of  Haitian  refugees  at  Guantanamo  Bay 
and  the  subsequent  processing  of  their  claims  in  the  United  States.  The  Smdy  Project  will  issue 
a  final  report  next  summer  that  will  comprehensively  analyze  the  entire  new  asylum  system. 

Criteria  for  Assessing  the  Asylum  Process 

As  an  interim  docimient,  the  report  assesses  the  new  asyliun  process  on  the  basis  of  INS' 
announced  goals  for  the  program:  fairness,  sensitivity  of  the  legal  process,  faithfulness  to  the 
Refugee  Act  of  1980,  consistency  in  adjudications,  and  efficiency.  The  purpose  of  this  report 
is  to  help  identify  problems  in  asylum  adjudication,  perhaps  the  most  sensitive  task  the  ENS 
undertakes.   In  that  context,  we  welcome  INS'  response. 

Many  problems  identified  in  this  report  may  be  the  result  of  INS'  initiation  of  a  new 
program  separate  from  the  INS  district  offices,  with  new  asyliun  offices  and  new  staff  operating 
under  new  regulations.  Many  of  the  asylum  officers  are  not  attorneys  previously  trained  in 
asyliun  law  or  legal  reasoning,  and  many  of  the  asylum  office  supervisors  lacked  previous 
management  experience.  INS  recognized  many  of  these  problems  and  is  attempting  to  address 
them.   The  success  of  these  efforts  remain  to  be  seen. 

The  problems  associated  with  the  asylum  program  are  not  unique  within  the  ENS.  ENS 
is  a  government  agency  frequently  criticized  by  its  own  officials^  and  the  General  Accounting 
Office  for  its  inefficiency  and  mismanagement.* 


>  MemonDdum  of  fbnner  INS  General  Counsel  Raymond  Mamboisse  (lul.  19S9)(cbarac(erizing  INS  as  'UMally 
disorganized'),  reported  in  66  Interpreter  Releases  1 169  (Oct.  23,  1989);  Memoranda  of  former  INS  General  Counsel 
William  Cook  (stating  that  INS  'reorganizaiion  is  a  disaster*),  retwrted  in.  Interpreter  Releases  1325,  1327  (Nov.  19, 
1990);  Dept.  of  Justice  Inspector  General,  Internal  Studies,  reported  in  68  Interpreter  Releases  217-18  (Feb.  2S,  1991). 

'  Sa  U.S.  General  Accounting  Ofiice  (bereinafier  "GAO"),  Immigration  Control:  The  Central  Address  File  Needs  to 
Be  More  Accurate  GAO/GCD-92-20  (Feb.  1992)(22%  of  the  records  reviewed  had  inaccurately  recorded  names  and/or 
addresses  of  applicants  and  9%  of  attomeys,  resulting  in  12%  of  (be  people  not  receiving  notice  of  hearings  in  immigration 
coun).  &M  als2  GAO,  Immigration  M»Mf;«Tient:  Strong  Leadership  and  Management  Reforms  Needed  to  Address  Serious 
Problems  GAO/GGD-91-28  (Jan.  1991);  GAO.  Firnnral  Maiugemem:  INS  Lacks  Accounabilttv  and  Controls  Over  Its 
Resources  GAO/AFMD-91-20  (Jan.  1991);  GAO,  Information  Management:  Immigration  and  Namraliiation  Service  Lacks 
Ready  Access  to  Essential  Data  GAO/IMTEC-90-75  (Sept.  1990);  GAO,  INS  Bonds  Delivery:  Stronger  Internal  Controls 
Needed  GAO/GGD-88-36  (Mar.  1988);  GAO,  Criminal  Aliens:  Majority  from  the  New  York  City  Area  Not  Listed  in  INS' 
Information  Systems  GAO/GGD-87-41BR  (Mar.  1987);  GAO.  Immigration  Reform:  Systematic  Alien  Verification  System 
Could  Be  Improved  GAO/IMTEC-87-45BR  (SepL  1987). 
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Mr.  Mazzoli.  Mr.  Stein. 

STATEMENT  OF  DAN  STEIN,  EXECUTIVE  DIRECTOR,  THE 
FEDERATION  FOR  AMERICAN  IMMIGRATION  REFORM 

Mr.  Stein.  Mr.  Chairman,  thank  you.  Again,  I  very  much  appre- 
ciate, as  we  all  do,  your  leadership  in  responding  to  this  issue  so 
promptly — you  and  the  vice  chairman,  as  well — with  two  very  im- 
portant pieces  of  legislation,  both  of  which  we  have  analyzed  and 
in  part,  support. 

We  are  naturally  interested  in  how  we  can  get  a  handle  on  asy- 
lum, which  is  now  in  danger  of  swallowing  up  the  corresponding 
refugee  program  in  size  and  magnitude;  and,  more  importantly,  the 
financial  burden  on  the  taxpayers. 

There  are  SVa  billion  people  now,  worldwide,  and  many  of  them 
want  to  move.  Nearly  21  million  visitors  came  through  our  airports 
last  year,  and  an  astounding  300  million  non-U. S.  citizens  legally 
enter  each  year  by  air,  land,  and  sea. 

Anyone  who  reaches  this  country  can  ask  for  an  asylum  hearing. 
How  can  we  apply,  for  example,  effective  national  security  risk  as- 
sessment and  still  manage  the  workload,  the  backlogs  and  the  inev- 
itable abuse  of  the  system? 

The  crux  of  the  problem  is — and  this  is  something  we  have  been 
pointing  out  as  this  asylum  corps  was  being  formulated  in  the 
1980's — how  do  you  provide  elaborate  procedural  process  for  asy- 
lum applicants  when  your  potential  class  size  is  unlimited?  Under 
the  banner  of  the  procedural  process  established  under  the  new 
regulations,  we  have  a  very  elaborate  process,  which  has  become 
rather  burdensome,  costly,  and  is  incapable  of  effective  administra- 
tion. 

As  we  have  seen  in  Europe,  in  Germany,  and  several  other  coun- 
tries, when  nations  adopt  asylum  policies,  which  are  incapable  of 
effective  administration,  the  perception  of  abuse  can  create  a  back- 
lash. When  someone  gets  asylum  fraudulently,  they  are  jumping  m 
front  of  what  are  now  3.5  million  people  waiting  in  line  under  the 
permanent  residence  visa  queues,  as  well  as  many  other  people 
who  might  have  intended  to  comply  with  the  law. 

I  would  like,  with  your  permission,  Mr.  Chairman,  to  introduce 
two  articles,  one  by  Arthur  Helton  and  one  by  me  in  this  week's 
National  Law  Journal  on  this  issue. 

Mr.  Mazzoli.  Sure.  Without  objection,  it  is  so  ordered. 
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Mr.  Stein.  Essentially,  my  article  indicates  that  the  principles, 
which  undergird  any  reform,  ought  to  be,  first,  that  an  alien  should 
not  be  accorded  preferential  treatment,  simply  because  they  deter- 
mined to  enter  the  country  illegally,  first,  to  apply  for  asylum,  rath- 
er than  applying,  say,  as  a  reftigee  overseas  or  in  another  country 
or  through  multilateral  settlement  agencies. 

The  principle  should  be  the  same  in  both  refugee  and  asylum  pol- 
icy. There  should  be  one  brief  interview  at  the  port  of  entry,  fol- 
lowed by  an  approval  or  denial. 

Right  now — and  this  is  an  important  effect — aliens  are  at  an 
enormous  advantage,  procedurally,  if  they  obtain  physical  presence 
within  the  United  States,  first. 

Although  the  law  does  place  the  burden  of  eligibility  on  the 
claimant,  the  claimant  need  only  make  self-serving,  uncorroborated 
allegations  of  likely  persecution  to  shift  the  burden  on  the  Govern- 
ment of  disproving  the  allegation. 

Because  the  hearing  is  occurring  thousands  of  miles  from  the 
area  of  risk,  the  Government  is  forced  to  disprove  those  allegations 
without  meaningful  access,  in  many  cases,  to  firsthand  informa- 
tion. Many  asylum  decisions,  therefore,  are  simply  credibility  deter- 
minations of  the  declarant. 

Second,  there  ought  to  be  summary  denial  for  claims  which  are 
not  credible.  I  think  that  Mr.  McCoUum's  bill  really  deals  with  that 
squarely  and  head  on.  We  applaud  it  warmly. 

Or,  where  the  alien  has  acted  inconsistently  with  an  asylum 
claim  by  forum  shopping  or  nation  shopping,  passing  through  sev- 
eral safe  countries,  destroying  documents  without  any  good  cause, 
failing  to  make  an  asylum  claim  on  a  timely  basis — which  your  bill 
excellently  addresses — as  well  as  the  need  for  international  appli- 
cations tracking,  so  that  a  claim  filed  in  Switzerland  or  Belgium, 
and  denied,  would  also  operate  as  a  denial  here. 

Over  the  course  of  the  1980's  in  a  couple  of  key  settlements,  the 
Department  of  Justice  negotiated  away  its  ability  and  its  authority 
to  take  the  circumstances  of  entry  into  consideration  in  adjudicat- 
ing asylum  claims.  An  aliens,  acting  inconsistently  with  asylum 
status — that  behavior  should  be  a  proper  part  of  the  adjudication 
record. 

Third,  Federal  citizenship  and  immigration  documents  have  to  be 
improved.  You  have  heard  us  talk  about  a  national  birth/death  reg- 
istry. 

Certainly,  in  the  context  of  a  national  health  care  system,  this 
question  of  a  national  birth/death  registry  and  a  national  citizen- 
ship document  of  some  kind  is  timely,  also  in  part  because  of  sev- 
eral other  issues,  such  as  gun  control,  motor-votor,  and  national 
health  care  and  immigration  enforcement. 

Detention  space  would  definitely  have  to  be  expanded.  We  would 
agree  with  former  Commissioner  McNary  that  it  is  not  the  "be-all, 
end-all"  there.  You  need  a  balanced  approach. 

Asylum  should  be  temporary  or  conditional.  The  purpose  of  asy- 
lum is  not  a  back  door  to  permanent  immigration.  It  is  to  provide 
temporary  protection  for  those  working  for  positive  political  change 
in  their  home  nation. 
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Aliens  granted  temporary  asylum  should  be  given  it  temporarily, 
on  an  individual  basis,  based  on  some  identifiable  pattern  of  con- 
duct, political  belief,  or  less  frequently,  because  of  race  or  religion. 

Next,  granting  permanent  residence  to  asylum-seekers  should  be 
limited  to  situations  where  there  is  no  foreseeable  prospect  for  indi- 
viduals to  return  to  their  native  country. 

Ultimately,  if  they  are  given  permanent  residence,  then,  in  fair- 
ness to  the  general  public,  these  should  be  deducted  to  the  annual 
immigration  caps  for  that  alien's  nationality. 

This  would  ensure  that  there  is  some  discipline  in  the  system,  as 
Arthur  Helton  likes  to  refer  to  it,  and  it  would  encourage  the  immi- 
gration bar  to  keep  a  tighter  rein  on  the  breadth  of  the  legal  inter- 
pretation of  "asylum." 

Lastly,  improved  international  criminal  data  tracking  and  en- 
hanced identification  procedures  must  be  installed,  with  hand  scan- 
ners, for  example.  The  technology,  instead,  is  ignored.  Instead,  we 
are  falling  behind  all  of  our  European  friends  and  allies  in  acquir- 
ing the  new  technology  that  could  improve  inspections  and  help  us 
detect  known  terrorists  and  other  criminals. 

Our  obligation  to  provide  refuge  is  for  those  who  are  truly  politi- 
cally persecuted,  which  is  an  important  role  for  this  country,  but 
does  not  require  us  to  lose  control  over  our  borders.  The  no-show 
rate  and  the  denial  rates  of  82  percent  lead  us  to  conclude  that  the 
majority  of  asylum  cases  might  be  frivolous  or  fraudulent. 

Since  aliens  can  acquire  work  authorization  simply  by  making 
the  claim — and  work  authorization  in  itself  is  a  highly  prized  goal 
for  many  aliens  entering  illegally  or  violating  nonimmigrant  sta- 
tus— merely  applying  is  all  many  ever  intended  to  do  anyway. 

The  Schumer  bill  has  some  good  features,  including  establishing 
the  principle  of  summary  exclusion.  Arguably,  however,  because 
there  are  so  many  departure  points  in  the  United  States,  its  lim- 
ited applicability  would  just  cause  the  problem  to  move  elsewhere. 

Your  bill  has  a  number  of  very  important  things,  as  I  spell  out 
in  my  testimony,  which  we  think  are  excellent.  I  did  mention 
nonrefoulement.  I  can't  pronounce  it. 

Mr.  Mazzoli.  I  asked  my  loyal,  wonderful,  and  articulate  staff  to 
explain  the  word  and  to  pronounce  it  for  me,  in  that  order.  I  had 
a  hard  time  understanding  either  the  explanation  of  it  or  the  pro- 
nunciation of  it.  Therefore,  we  may  decide  to  knuckle  under  to  re- 
ality on  that. 

Mr.  Stein.  We  would  encourage  you  to  stick  with  language  that 
we  are  all  familiar  with. 

However,  certainly,  the  time  requirement  is  really  a  major,  im- 
portant step.  I  mean,  after  all  it  has  been  over  10  years  since  the 
Congress  has  really  considered  the  whole  philosophical  question  of 
asylum,  and  what  its  role  is,  with  regard  to  the  rest  of  our  immi- 
gration program. 

These  are  important  and  constructive  steps.  The  absolute  re- 
quirement for  fingerprinting  and  photographing  is  important. 

Any  alien  who  refuses  to  submit  to  these  requirements,  we  think, 
should  be  absolutely  ineligible  for  consideration  for  any  benefit. 

All  in  all,  they  are  a  positive  step.  We  look  forward  to  working 
with  you  on  these.  We  thank  you  very  much  for  your  work. 
Mr.  Mazzoli.  Thank  you  very  much,  Dan. 
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[The  prepared  statement  of  Mr.  Stein  follows:] 


Prep,\red  Statement  of  Dan  Stein.  Executive  Director.  Federation 
FOR  American  Mugration  Reform 

Thank  you,  Mr.  Chairman  and  members  of  the  subcommittee,  for  the  opponunity 
to  testify  before  this  subcommittee.   My  name  is  Dan  Stein,  and  I  am  the  executive 
director  of  FAIR,  the  Federation  for  American  Immigration  Reform.  Today,  I  would 
like  to  share  with  you  FAIR'S  work  and  research  on  asylum  and  abuse  of  the  asylum 
process.    I  hope  our  contribution  will  be  of  assistance  to  you  and  the  subcommittee. 

FAIR  is  a  national  non-profit  membership  organization,  working  to  end  illegal 
immigration  and  to  reduce  legal  immigration  to  a  level  consistent  with  long-term  national 
population  stabilization  and  the  national  need. 

Because  of  profound  policy  and  technical  problems  in  achieving  the  aforestated 
goals,  FAIR  has  recently  called  for  a  comprehensive  moratorium  on  immigration  until 
progress  is  made  in  key  legal  and  administrative  areas. 

Background  —  growing  pressures  on  the  borders 

We've  all  seen  it  on  "60  Minutes."  Americans  can't  pick  up  their  newspapers 
these  days  without  seeing  something  about  immigration  or  asylum.   One  thing  is  cenain. 
something  is  wrong  -  terribly  wrong  —  with  our  immigration  policy  and  the  Immigration 
Service.   Illegal  immigrants  pour  into  the  country  each  day  and  each  night.    Immigration 
fraud  and  alien  smuggling  are  commonplace  in  all  50  states.   Violation  of  our 
immigration  laws  is  an  ever-growing  phenomenon.  Lines  of  people  seeking  immigration 
benefits  at  immigration  offices  around  the  country,  and  at  U.S.  consulates  overseas,  seem 
endless  while  backlogs  of  unprocessed  applications  continue  to  expand. 

But  these  things  are  only  the  symptoms  of  a  more  serious  problem:   World 
population  growth. 

World  population  growth 

Rapid  world  population  growth  is  placing  untenable  immigration  pressures  on  the 
United  States.   In  the  world's  less  developed  regions,  this  growth  is  accompanied  by  the 
development  of  modem  communications  and  transportation  technology.  This  facilitates 
international  migration  pressures  unprecedented  in  human  history. 

And  it  will  only  get  worse  -  dramatically  worse.  The  United  Nations  estimates 
that  90  million  people  are  now  added  to  the  population  of  the  planet  each  year.   Within 
the  next  decade,  more  people  will  be  added  than  there  were  in  the  entire  world  in  1800 
(in  fact,  when  Thomas  Paine  wrote  "prepare  in  time  an  asylum  for  mankind,"  in  his 
famous  1775  essay  Common  Sense,  world  population  was  far  less  than  one  billion,  and 
barely  above  the  level  it  had  averaged  for  most  of  human  history.)   Just  two  generations 
ago,  global  population  was  2.5  billion.   During  1993,  we  will  reach  the  5.5  billion  mark, 
and  the  UN  estimates  that  we  will  exceed  10  billion  in  the  next  century  before  population 
growth  levels  off. 
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This  powerful  demographic  force  will  explode  in  an  unprecedented  wave  of 
human  migration  in  the  21st  centtiry  as  tens  of  millions  of  persons  seek  economic 
opportunity  and  escape  from  environmental  disaster.  The  patterns  have  just  begun  to 
emerge  and  will  grow  with  intensity  in  the  decades  to  come. 

In  much  of  the  less  developed  world,,  we  have  wimessed  the  flight  from  rural  to 
urban  areas  over  the  past  two  generations.  Those  in  the  countryside  are  moving  -  voting 
with  their  feet  —  in  response  to  poor  and  declining  living  conditions.   Pushed  from  the 
countryside  and  pulled  by  the  cities'  bright  lights  and  economic  opportunities  -  real  or 
imagined  -  tens  of  millions  have  elected  to  crowd  into  teeming  metropolitan  areas. 
Mexico  City,  for  example,  with  3.5  million  people  as  recently  as  1950,  now  holds  around 
18  million.   What  we  have  witnessed  to  date  is  only  the  tip  of  the  iceberg.   The  UN 
estimates  that  between  1987  and  2025,  the  urban  population  of  the  Third  World 
(hopefully  no  longer  'Third"),  will  have  grown  by  2.75  billion  people,  twice  the  amount 
that  we  added  during  the  period  from  1950  to  1987. 

Along  with  rapid  urbanization,  the  population  explosion  in  the  less  developed 
world  has  resulted  in  a  vast  labor  force  increase.  The  huge  cohort  bom  in  the  1970s  is 
only  now  entering  the  labor  market,  overwhehning  the  economies  of  many  poorer 
nations.   The  Third  World  labor  force  has  increased  by  more  than  500  million  since  1975. 
By  2025,  another  1.4  billion  people  will  be  seeking  employment,  a  number  more  than 
double  the  present  total  labor  force  of  the  more  developed  regions. 

The  great  majority  of  these  workers  will  be  urban-based  or  urban-bound.   In 
country  after  country,  however,  urban  unemployment  and  underemployment  already  run 
high,  a^ecting  as  much  as  half  the  labor  force.  Still,  there  are  millions  of  new  entrants 
each  year,  the  products  of  rapid  population  growth  from  a  generation  earlier.   Driven  by 
rising  expectations  but  facing  plummeting  prospects,  great  numbers  have  determined  to 
take  their  chances  and  migrate,  legally  or  illegally,  to  destinations  in  the  more  developed 
countries. 

At  a  time  of  growing  migration  pressures  around  the  world,  we  must  now  face  the 
reality  that  resource  consumption  and  environmental  considerations  should  limit  the 
number  of  people  the  U.S.  can  absorb. 

High  unemployment  and  growing  domestic  pressures  add  to  the  stress  and  strains 
and  force  the  nagging  question  of  why  the  U.S.  continues  to  admit  more  immigrants  than 
aU  other  nations  on  earth  combined. 

Regrettably,  U.S.  immigration  policy  takes  none  of  these  factors  into 
consideration.   Immigration  numbers  are  constituent-generated,  rather  than  being 
fashioned  as  part  of  a  national  population/labor  policy.  Gjngress  increases  numbers 
without  regard  to  their  future  impact  on  the  nation.  Two  years  ago,  Congress  enacted 


304 


legislation  that  so  increased  immigration  the  Census  Bureau  had  to  adjust  upward  by 
nearly  100  million  the  U.S.  population  projections  for  the  year  2050. 

Immigration  policy  affects  a  huge  array  of  concerns: 

1)  U.S.  population  size,  growth,  and  fertility  rates; 

2)  U.S.  population  density  in  America's  coastal  counties; 

3)  U.S.  aggregate  resource  and  energy  consumption  and  particulate  pollution; 

4)  Pressure  on  the  U.S.  infrastructure; 

5)  Impacts  on  the  U.S.  labor  market; 

6)  Impact  on  basic  education,  social  and  health  services;  and 

7)  Impact  on  crime,  both  domestic  and  international. 

These  factors  need  to  be  incorporated  with  more  formality  into  the  policy-making 
process.   We  need  more  and  better  involvement  of  state  and  local  governments,  and 
more  diverse  input  from  Federal  agencies  beyond  the  Department  of  Justice. 
Until  then,  we  fear  there  will  never  be  a  coherent  national  immigration  policy. 

Asylum  fraud  --  a  predictable  and  growing  problem 

There  is  a  television  commercial  running  this  year  in  which  a  house  sits 
surrounded  by  flashing  lights  and  neon  signs  telling  all  the  world  the  resident  family  is  on 
vacation,  and  that  the  house  is  easy  pickings.   The  ad  evokes  an  image  reminiscent  of  our 
immigration  and  asylum  policies:  "Lights  are  on,  and  nobody's  home."  Anyone  who  can 
afford  the  price  of  an  airline  ticket  to  this  country  can  gain  entry  and  then  be  amply 
rewarded  with  work  authorization,  social  security  number  and  the  full  benefit  of  the  U.S. 
social  welfare  and  health  system.   It  has  become  a  potent  magnet. 

Now  there  are  security  implications,  as  well.  The  recent  bombing  of  the  Worid 
Trade  Center  and  the  sniper  shooting  outside  the  CIA  have  highlighted  the  problem  of 
political  asylum  fraud  at  our  international  airports:  just  about  anyone  can  obtain  a  work 
permit  and  years  of  residency  simply  by  asking  for  political  asylum. 

Supporters  of  the  status  quo  have  argued  that  we  must  admit  all  claimants 
pending  a  comprehensive  trial-type  hearing,  because  of  the  unacceptable  risk  of  sending 
even  one  person  back  to  his  persecutors.  The  events  of  the  past  several  months  have 
raised  the  question  of  whether  admitting  such  people,  prior  to  determining  whether  they 
pose  a  threat  to  the  United  States,  poses  an  unacceptable  risk  to  the  American  public. 

The  problem  is  one  of  balance.  Prior  to  1980,  most  people  granted  asylum  had 
originally  entered  legally,  and  were  people  who,  through  unforeseen  political  changes 
after  arrival,  could  not  be  sent  home.  But  from  1980  to  1993,  the  avenues  and 
procedural  opportunities  for  asylum  have  been  blown  wide  open. 
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As  I  mentioned,  there  are  five  and  a  half  biUion  people  worldwide.   Many  want  to 
move.  Transportation  is  cheap.   Nearly  21  million  visitors  pass  through  American 
airports  of  entry  each  year,  an  astounding  300  million  non-American  citizens  legaUy  enter 
annually  by  land,  sea  and  air.   Hundreds  of  millions  more  worldwide  would  like  to  move 
to  a  nation  such  as  the  United  States. 

If  anyone  who  reaches  this  country  can  ask  for  an  asylum  hearing,  how  can  we 
apply  effective  national  security  risk  assessment  and  still  manage  the  workload,  the 
backlogs  and  the  inevitable  abuse  of  the  system? 

The  problem  is  how  to  provide  elaborate  procedural  process  for  asylum  applicants 
when  the  potential  class  size  is  unlimited.   Under  the  banner  of  some  new  asylum 
adjudications  bureaucracy,  the  Department  of  Justice  has  adopted  a  fraud-ridden  and 
unworkable  system  that  is  neither  constitutionally  required,  nor  mandated  by  existing 
international  obligations.   Immigration  regulations  lay  out  the  burdensome  regulatory 
schemes:   asylum  applicants  are  entitled  to  a  formal  hearing,  representation  by  counsel, 
opportunities  to  cross-examine  hostile  wimesses,  transcript,  native  language  interpreter, 
right  of  appeals  and  right  to  re-opening  motions,  and  many  of  the  other  procedural 
protections  we  normally  associate  with  criminal  process.  These  elaborate  hearings  in 
which  the  alien  is  required  to  meet  a  fairly  lax  evidentiary  burden  are  conducted  under  a 
total  of  about  100  administrative  law  judges  and  a  newly-created  corps  of  120  asylum 
officers. 

Unintended  magnet 

The  hearing  delays  are  themscWes  a  magnet.  From  less  than  5,000  applications  a 
year  in  1980,  asylum  claims  have  exploded  to  over  100,000  a  year  and  are  growing.  The 
system  was  never  designed  to  cope  with  a  caseload  of  this  size.    It  now  takes  a  year  and  a 
half  to  obtain  a  hearing,  in  itself  an  inducement  to  fraud.   Work  authorization  and 
complete  liberty  are  provided  in  the  interim.  Since  most  coming  here  do  so  to  work, 
many  never  even  show  up  for  a  hearing.   Yet,  unlike  the  criminal  proceeding,  there  are 
no  separate  penalties  for  Failure  to  Appear. 

Consider  the  case  of  Amir  Ahmal  Kanzi,  the  Pakistani  who  orchestrated  a  pending 
political  asylum  claim  while  he  planned  and  (allegedly)  murdered  the  two  CIA  employees 
last  January.  He  could  purchase  property,  marry  an  American  citizen  and  could  probably 
have  used  most  state-administered  welfare  programs  before  his  hearing  came  up. 

All  this  stands  in  stark  contrast  to  the  alien  who  seeks  to  apply  as  a  refugee  from 
outside  the  United  States.  Currently  there  are  some  18  million  officially-designated 
"refugees"  under  the  auspices  of  the  United  Nations  High  Commissioner  for  Refugees. 
Refugees  are  admitted  through  multilateral  resettlement  agencies,  and  are  provided 
federal  resettlement  assistance  through  a  formal  consultation  process  allocating  slots  to 
regions  where  refugees  are  located  worldwide.  Refugee  applicants  have  no  elaborate 
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process  guarantees,  no  right  to  counsel  and  no  right  to  appeal.   Such  inconsistent 
treatment  between  asylum-seeker  and  refugee  applicant  invites  abuse. 

Solutions 

Solutions  are  not  wanting.  But  they  will  require  a  willingness  to  get  tough  on 


fraud. 


First,  an  alien  should  not  be  accorded  preferential  treatment  simply  because 
he  or  she  entered  this  country  illegally  first.  Asylum  and  refugee  claims 
should  be  treated  identically:  one  brief  interview  at  the  port  of  entry,  followed 
by  approval  or  denial.   Right  now,  aliens  are  at  an  enormous  advantage 
procedurally  if  they  first  obtain  physical  presence  within  the  United  States. 

Although  the  law  places  the  burden  of  eligibility  on  the  claimant,  the 
claimant  need  only  make  self-serving  uncorroborated  allegations  of  likely 
persecution  to  shift  the  burden  onto  the  government  of  disproving  the 
allegation.    Because  an  asylum  hearing  is  occurring  thousands  of  miles  from 
the  area  of  risk,  the  government  is  forced  to  disprove  allegations  without 
meaningful  access  to  first-hand  information.   Most  asylum  decisions  are, 
therefore,  credibility  determinations. 

There  should  be  summary  denial  for  claims  that  are  facially  not  credible,  or 
where  the  alien  has  acted  inconsistently  with  an  asylum  claim  by 
forum/nation  shopping,  passing  through  several  safe  countries,  destroying 
documents  without  good  cause,  or  failing  to  make  an  asylum  claim  on  a 
timely  basis  (within  15  days  of  arrival  in  the  U.S.).   There  is  also  a  need  for 
international  applications  tracking,  so  a  claim  denied  in,  say,  Switzerland  or 
Belgium,  also  operates  as  a  denial  in  the  United  States. 

Federal  citizenyimmigration  documents  must  be  improved  and  a  national 
birth-death  registry  established.   This  would  make  it  possible  to  insure  that 
mere  asylum  applicants  are  not  permitted  to  purchase  assault  weapons  and 
incendiary  devices,  or  to  use  phony  asylum  claims  to  gain  access  to  American 
public  medical  assistance  for  pre-existing  medical  conditions. 

Detention  space  must  be  expanded.  Those  with  credible  claims,  but  for  whom 
approval  cannot  be  automatically  granted,  should  be  detained  pending  a  final 
determination. 

Asylum  should  be  granted  on  a  temporary  and  conditional  basis.   The 
purpose  of  asylum  should  be  to  provide  temporary  protection  for  those 
working  for  positive  political  change  in  their  nation.   It  is  not  intended  as  a 
back-door  immigration  program  for  those  lucky  (or  wealthy)  enough  to  make 
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their  way  here.  Aliens  granted  temporary  asylum  should  be  given  it 
temporarily,  on  an  individual  basis,  based  on  some  identifiable  pattern  of 
conduct,  or  political  belief,  or,  less  frequently,  because  of  race  or  mligion. 

The  granting  of  permanent  residence  to  asylum-seekers  should  be  limited  to 
situations  where  there  is  no  foreseeable  prospect  for  individuals  to  return  to 
their  native  country.  Those  ultimately  given  permanent  residence  should  be 
deducted  from  annual  immigration  caps  for  that  alien's  nationality.  This 
would  insure  that  there  is  discipline  in  the  system,  and  would  encourage  the 
immigration  bar  to  keep  a  tight  rein  on  the  breadth  of  the  legal  interpretation 
of  "asylum-seeker." 

Improved  international  criminal  data  tracking  and  enhanced  identiflcation 
procedures  must  be  installed,  using  handprint  readers  and  other  new 
techniques.   Through  better  international  "handscan"  criminal  identification, 
the  nation  can  improve  its  national  security  risk  assessment  at  American 
ports  of  entry. 

America's  obligation  to  provide  refuge  for  those  truly  persecuted  does  not 
require  us  to  lose  control  over  our  borders  or  establish  a  program  wide  open 
to  fraud  and  abuse. 

Mr.  Chairman,  FAIR  emphatically  supports  the  principle  of  asylum  and  the 
humanitarian  principle  of  providing  refuge  for  those  truly  facing  imminent  death  or 
torture  at  the  hands  of  persecutors.   What  we  desire  to  evaluate  today  is  our  policy 
deficiencies  that  allow  aliens  to  successfully  prosecute  patently  sham  requests  for  asylum 
as  an  automatic  fast  track  around  our  inmiigration  laws  and  limits.   Mr.  Chairman,  your 
introduction  of  H.R.  1679,  indicates  that  you  are  also  concerned  that  our  current  asylum 
policy  is  badly  in  need  of  change. 

Unfortunately,  asylum  has  become  a  track  for  evading  the  legal  immigration 
process.    A  fraudulent  request  for  asylum  is  instantly  rewarded  with  quasi-residence  in 
this  country.   Over  half  of  asylum  applicants  called  for  interviews  fail  to  appear.   Most 
2ire  never  seen  or  heard  from  again  by  the  INS.   When  they  fail  to  appear  for  scheduled 
hearings  and  appearances,  they  submerge  themselves  in  our  society,  enjoying  benefits  and 
privileges  gained  through  fraud  and  deceit 

A  lack  of  genuine  identiflcation.  One  of  the  greatest  problems  is  the  fact  that 
most  fraudulent  asylum  claimants  are  never  identified  with  certainty.   Change  a  vowel  or 
drop  a  consonant,  and  there  is  no  way  to  learn  of  their  past  history  and  conduct.   From 
the  experience  of  recent  events,  we  know  some  have  brought  terrorism  and  violence  to 
this  country.   We  cannot  even  say  this  is  a  remote  aberration  because  so  many  requesting 
asylum  intentionally  conceal  their  true  identities.   People  arrive  using  false  documents  or 
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arrive  with  no  identification  whatsoever  we  have  no  way  of  determining  who  is  truly 
deserving  and  who  is  not. 

Basic  principles  that  must  be  contained  in  corrective  legislation  include  the 
following: 

Any  alien  attempting  to  enter  this  country  from  a  safe  third  country  should  be 
presumptively  ineligible  for  asylum.   Persons  fleeing  danger  should  take  the  advantage  of 
the  succor  at  the  first  available  opportunity.   Again,  no  forum/nation  shopping. 

Any  alien  who  enters  this  country  without  inspection,  without  documenu  or  with 
fraudulent  documents  should  be  ineligible  for  asylum  unless  the  alien  is  directly  fleeing  a 
persecuting  home  nation  and  can  demonstrate  beyond  a  reasonable  doubt  that  use  of 
such  documents  was  necessary  to  successfully  depart  from  that  location.   Then,  only  after 
true  identity  is  established,  should  the  alien  be  considered  for  asylum. 

Use  of  eleventh  hour  asylum  claims  in  deportation  or  exclusion  proceedings,  only 
as  a  ruse  to  forestall  deportation,  is  common  practice  and  must  be  eliminated. 
Immigration  attorneys  who  regularly  pursue  this  as  a  tactic  in  deportation  or  exclusion 
proceedings  should  also  face  meaningful  discipline,  including  disbarment  from 
immigration  practice. 

Any  legislation  this  committee  considers  should  also  contain  disincentives  for  those 
who  would  make  frivolous  or  fraudulent  claims.  Many  aliens  file  frivolous  or  fraudulent 
cases  and  fully  pursue  them,  often  on  advice  of  counsel,  motivated  by  the  remote  hope  of 
approval  and  the  promise  of  eventual  permanent  residence.  It  is  not  that  so  many  are 
successful,  but  the  incentive  is  such  that  they  keep  their  cases  in  the  system  to  the  bitter 
end,  just  on  the  hope  of  off-chance  success.   Because  denials  must  be  justified,  bad  cases 
usually  require  more  time  and  work  in  the  adjudication  process  than  do  good  cases. 
They  steal  time  that  could  be  better  spent  working  on  truly  deserving  cases.   Incentives 
for  prosecuting  the  phony  cases  should  be  diminished. 

Several  steps  must  be  taken  to  discourage  frivolous  and  fraudulent  claims.    Your 
bill,  Mr.  Chairman,  addresses  a  major  incentive  to  pursue  a  false  claim,  the  reward  of 
qualifying  for  permanent  resident  status  only  one  year  after  having  had  an  asylum  request 
approved.   Your  bill  would  add  another  year  to  the  qualifying  time.  Since  asylum  is 
actually  intended  to  give  temporary  refuge  and  one,  even  two  years,  is  really  a  very  short 
time,  I  suggest  you  consider  an  even  longer  qualifying  period  of  at  least  five  years. 

In  1991  the  INS  formed  as  special  "Asylum  Unit"  whose  only  duties  are  to 
adjudicate  asylum  cases.   Its  officers  are  specially  designated  and  trained  as  specialists  in 
this  function.   The  officers  receive  intense  training  in  recognizing  credible  claims  of 
persecution.   They  also  receive  training  and  constant  updating  of  information  on  country 
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conditions  around  the  world  so  that  they  can  readily  identify  and  recognize  countries  in 
which  persecution  is  a  serious  problem. 

According  to  statistics  released  by  the  INS  for  FY  1992,  the  first  full  fiscal  year  of 
operation  of  the  new  asylum  unit,  the  unit  began  the  year  with  a  backlog  of  134,999 
cases.   Even  with  its  corps  of  specialists,  the  unit  was  able  to  adjudicate  only  22,674  cases 
in  the  course  of  the  fiscal  year.   Of  those  22,674  cases  called  up  for  adjudication,  11,751, 
or  a  whopping  52%  did  not  even  respond  to  notification.  Outright  denials  constituted 
30%  of  the  adjudicated  cases.  Only  4,019,  or  18%  of  the  cases  adjudicated  were  found 
to  be  worthy  of  approval.   (See  Attached  Chart  A.) 

With  the  combined  "no-show"  and  denial  rates  of  82%,  we  can  conclude  the 
majority  of  asylum  cases  might  be  frivolous  or  fraudulent.   Since  aliens  can  acquire  work 
authorization  by  merely  making  a  claim  of  asylum,  and  work  authorization,  in  itself,  is  a 
highly  prized  goal  of  most  aliens  who  enter  illegally  or  violate  nonimmigrant  status, 
merely  applying  is  all  many  ever  intend  to  do,  anyway.   The  rewards  for  just  applying  are 
worthy  of  the  effort,  whether  the  alien  has  a  meritorious  case  or  not. 


The  bills  under  consideration  today 

Today,  you  are  considering  three  bills  before  your  subcommittee:  H.R.  1153, 
H.R.  1355,  and  H.R.  1679.   All  three  seek  to  control  abuse  of  the  asylum  process.   While 
each  takes  a  somewhat  different  approach,  each  has  its  merits.   Perhaps  even  more 
important,  the  problem  is  being  taken  seriously,  and  the  bills  provide  an  opportunity  for 
open  and  necessary  debate  on  immigration  fraud  that  threaten  our  national  security. 

In  our  generosity  and  compassion  we  find  it  difficult  to  deny  asylum  to  anyone,  in 
the  off  chance  that  maybe  a  truly  deserving  soul  might  be  missed  in  screening  thousands 
of  queue-jumpers.   Unfortunately,  our  generosity  and  compassion  have  lead  to  the  loss  of 
integrity  of  this  humanitarian  process.   We  must  reassess  our  policies  for  self-preservation 
and  self-protection.   Obviously,  you  and  other  members  of  your  subcommittee  who  have 
sponsored  or  co-sponsored  the  legislation  being  considered  here  today  have  similar 
concerns. 

I  would  like  to  offer  comment  about  three  bills,  H.R.  1153,  H.R.  1355  and  H.R. 
1679.   As  I  said  before,  each  seeks  solutions  to  the  same  problem.  The  differences  are  in 
their  approaches.  The  following  is  FAIR'S  position  and  opinion  on  each,  taken  in 
numerical  order. 

H.R.  1153  (Schumer) 

H.R.  1153  would  expand,  substantially,  preinspection  at  certain  foreign  airports. 
While  seeming  to  be  a  simple  solution  to  a  complex  problem,  this  bill  seems  to  miss  the 
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mark.   The  millions  of  dollars  in  extra  expense  of  stationing  several  hundred  inspectors 
and  their  families  in  overseas  posts  will  reap  disappointing  rewards  while  putting  even 
greater  burdens  on  already  stressed  resources  of  the  INS.   Additionally,  a  number  of 
countries  in  which  it  would  be  important  or  even  essential  to  open  posts  would  find  it 
undesirable  to  have  U.S.  officers  actively  working  on  their  soil.   Even  if  diplomatic 
negotiations  to  achieve  agreements  were  fully  successful,  they  would  result  in  a  stationary 
and  highly  visible  force  of  inspectors  that  could  be  evaded  by  even  the  least  enterprising 
of  would-be  alien  violators.   The  whole  system  of  preinspection  is  easily  avoided  by 
simply  departing  from  airports  not  covered  by  the  program-something  easily  done  in  this 
day  of  high  mobility  and  jet  airline  travel. 

This  bill  would  also  make  permanent  the  pilot  visa  waiver  program  that  has  been 
on  trial  since  1988.   All  reports  are  that  the  program  has  been  generally  successful, 
worthy  of  continuing  on  a  permanent  basis.   But  the  bill  would  eliminate  nonimmigrant 
control  documents  for  aliens  covered  by  the  visa  waiver  program.   Elimination  of  these 
documents  would  remove  all  possibility  of  monitoring  departures  of  nonimmigrant  aliens 
admitted  under  the  waiver  program.   Aliens  from  waiver  countries  could  turn  into 
overstay  problems,  and  it  could  take  many  years  before  the  problem  could  be  detected 
because  of  the  simple  lack  of  control  documents  to  monitor  their  activities. 

Elimination  of  the  forms  would  add  one  more  complication  to  an  agency  that  is 
ah-eady  stressed  to  the  breaking  point  from  more  and  more  such  new  programs  being 
loaded  on  it  with  few  compensating  resources.   Removing  controls  is  for  a  time  when 
immigration  is  under  control.   This  is  not  that  time. 

Preinspection  stations  would  only  be  established  in  countries  accepting  the  UN 
Protocol  on  Refugees  and  Asylees.  Therefore,  aliens  seeking  asylum,  presumably,  would 
be  able  to  obtain  it  in  the  host  country,  and  they  could  be  rejected  for  boarding  in  the 
preinspection  process.   Procedures  for  handling  asylum  claims  of  visa  waiver  aliens 
seeking  that  status  would  be  made  the  responsibility  of  the  Attorney  General  who  would 
issue  regulations  and  procedures  for  processing  them. 

H.R.  1153  would  institute  summary  exclusion  for  aliens  applying  for  admission 
under  the  visa  waiver  program  wherein  an  alien  who  is.  clearly  ineligible  for  admission 
could  be  ordered  excluded  at  time  of  inspection.   Every  alien  applying  under  this 
provision  does  it  under  advisement  that  should  they  be  so  excluded,  no  appeal  or  other 
remedy  would  be  available.   Although  this  is  a  step  in  the  right  direction  to  help  move 
exclusion  cases  along,  it  would  apply  to  a  minuscule  number  of  cases  and  provide  no  real 
relief. 

Another  troubling  feature  of  this  bill  is  its  proposal  to  institute  a  form  of  "citizen 
bypass"  at  airport  inspections.   This  type  of  inspection  asks  the  applicant  for  admission  to 
do  a  "self  inspection."   Anyone  with  a  U.S.  passport  would,  in  essence,  get  a  wave- 
through.   Rather  than  an  immigration  officer  making  citizenship  determinations  based  on 
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an  inspection,  individuals  arc  allowed  to  make  a  self  proclamation  by  entering  a  special 
line,  flash  a  U^.  passport  and  go  straight  to  Customs  inspection.  Customs  inspectors  are 
interested  in  the  merchandise,  not  the  person.  When  this  has  been  tried  in  the  past,  spot 
checks  revealed  many  excludable  aliens  were  found  to  have  used  this  avenue  as  a  method 
of  evading  immigration  inspection.  They  would  obtain  counterfeit  or  altered  U.S. 
passports  or  just  boldly  step  into  the  U.S.  citizen  line,  present  a  lot  of  suspicious  luggage 
to  Customs,  capture  the  Customs  inspectors*  attention  with  their  merchandise,  pay  their 
duty  and  then  get  passed  out  of  inspection  with  little  attention  being  paid  to  their 
documentation.   It  worked  with  such  frequency  that  many  inadmissible  aliens  felt  it  was 
worth  taking  the  risk.  Since  illegally  entering  the  U.S.  consists  of  a  few  risks,  what's 
another  that  just  might  bring  success?   The  time  saved  by  waving  through  citizens  (real 
and  otherwise)  is  just  not  worth  the  problems  that  will  arise  from  the  increased 
opportunity  for  fraud. 

Until  the  United  States,  at  the  very  least,  develops  a  truly  tamper-resistant  and 
counterfeit-resistant  passport  coupled  with  biometric  readers,  expediting  citizen 
inspections  should  not  even  be  considered.   Recently,  the  State  Department,  with  a  bit  of 
fanfare,  announced  it  would  begin  issuing  a  new  style  of  passport.  The  new  passpon  has 
been  represented  to  contain  certain  security  features  that  are  supposed  to  make  it  more 
secure  and  fraud  resistant   In  actuality,  the  "hologram"  (actually  a  kinegram)  that  is  used 
as  a  so-called  security  feature  can  be  easily  duplicated  with  relatively  unsophisticated 
equipment  that  is  readily  available,  at  modest  cost,  to  any  enterprising  counterfeiter.   As 
a  matter  of  fact,  we  have  information  that  a  Hong  Kong  counterfeiting  ring  has  already 
perfectly  counterfeited  the  new  passport,  along  with  its  "hologram"  and  is  ready  to  put 
them  "on  the  street"  at  this  very  moment. 

Since  passports  are  on  a  ten-year  expiration  cycle,  it  will  take  ten  years  to  purge 
the  passport  universe  of  counterfeitable  passports.  No  consideration  should  be  given  to 
changing  inspections  procedures  for  citizens  until:  (1)  truly  counterfeit  and  fraud-resistant 
passports  are  developed  and  in  production  and  (2)  the  remaining  vulnerable  passports 
are  near  the  end  of  the  ten-year  expiration  cycle.  Unfortunately,  an  opponunity  to  adopt 
such  a  passport  is  now  being  passed  up  the  State  Department,  and  we  are  being  lulled 
into  a  false  sense  of  security  with  a  non-secure  kinegram. 

H.R.  1355  rMcCollum) 

H.R.  1355,  also  known  as  the  "Exclusion  and  Asylum  Reform  Amendments  of 
1993,"  introduces  several  new  concepts  concerning  entry  into  the  United  States,  exclusion 
and  deportation.  This  bill  addresses  a  number  of  constituents  of  procedural  gridlock  that 
have  made  it  virtually  impossible  for  the  INS  to  reasonably  enforce  the  law  and  remove 
persons  who  have  absolutely  no  right  or  claim  to  enter  or  remain  in  the  United  States. 
Aliens  who  surreptitiously  cross  our  borders  would,  under  the  provisions  of  H.R.  1355,  be 
considered  applicants  for  admission  for  a  year  after  crossing  the  border  and  subject  to 
exclusion  rather  than  deportation  as  is  now  the  case.  Also,  under  the  provisions  of  this 
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bill,  aliens  attempting  to  enter  the  U.S.  with  fraudulent  documents  or  by  presenting  no 
documents  would  be  subject  to  summary  or  "special  exclusion."  That  is,  they  would  be 
subject  to  removal  from  the  U.S.  without  a  formal  exclusion  hearing  before  an 
immigration  judge. 

Aliens  arriving  from  safe  countries  would  be  ineligible  for  asylum  if  they  present 
phony  documents  or  no  documents  at  all.   Aliens  found  in  the  U.S.  within  one  year  of 
arrival,  after  having  arrived  without  being  inspected  and  admitted  by  an  immigration 
officer,  would  be  considered  not  to  have  "entered"  the  United  States  and  subject  to 
exclusion,  rather  than  deportation.  Such  aliens  not  having  documents  or  having 
fraudulent  documents  would  be  subject  to  "special  (summary)  exclusion." 

Judicial  review  would  be  limited  to  habeas  corpus,  and  review  under  habeas 
corpus  would  be  limited  to  two  issues:  (1)  whether  petitioner  is  an  alien  and  (2)  whether 
petitioner  was  lawfully  ordered  excluded.   Courts  would  be  excluded  from  procedural 
review  and  from  granting  declaratory  or  injunctive  relief  in  exclusion  cases.   In  criminal 
proceedings  the  courts  would  be  limited  to  trying  the  criminal  case  and  would  be  barred 
from  hearing  collateral  attacks  on  the  merits  of  aliens'  exclusion  or  deportation 
proceedings. 

Lastly,  the  bill  would  double  the  length  of  incarceration  for  persons  who  smuggle 
aliens,  aid  and  abet  the  illegal  entry  of  aliens  or  harbor  aliens  who  are  illegally  in  the 
United  States. 

We  strongly  support  both  the  language  and  principles  of  this  bill.   Unless  and  until 
we  take  a  tough  stand  against  those  who  blatantly  violate  our  laws  by  taking  advantage  of 
our  traditional  compassion  and  hospitality,  illegal  immigration  will  continue  to  increase 
and  spin  out  of  control.   Rising  crime  by  illegal  immigrants,  terroristic  acts  and  other 
manifestations  of  unretarded  illegal  immigration  will  continue  to  haunt  this  nation.   I  urge 
you  to  strongly  consider  passing  this  bill  into  law.  We  must  put  teeth  into  our 
immigration  laws  if  we  are  to  have  any  hope  of  ending  or  even  controlling  illegal 
immigration. 

H.R.  1679  (Mazzoin 

For  the  most  pan  we  find  this  a  laudable  bill.   It  addresses,  head-on,  the  problem 
of  asylum  fraud.    I  must  confess  I  am  troubled,  perhaps  confused  over  the  radical  change 
in  terminology  for  asylum.  Nonrefoulmem  is  a  Gallicism,  coined  from  the  French  verb 
refouler.   We  realize  the  term  was  actually  coined  by  the  United  Nations  in  the  creation 
of  its  protocol  on  refugees  and  asylum,  but  legislation  is  a  hazardous  vehicle  to  use  to 
introduce  a  new  word  whose  clarity  through  common  usage  has  not  been  established.   It 
is  an  open  invitation  to  our  litigious  friends  at  the  bar  to  quibble  endlessly  in  our  couns 
over  its  true  meaning.    FAIR  suggests  we  avoid  establishing  new  terms,  like  Temporary 
Protected  Status  or  refouler,  were  refugee,  asylee,  parolee  and  immigrant  will  do. 
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Your  bill,  Mr.  Chainnan,  sets  time  limits  for  filing.   This  is  long  overdue.   Being 
able  to  carry  around  a  potential  request  for  asylum  for  years  like  a  trump  card  to  play 
when  deportation  appears  imminent:   Aliens  should  make  a  request  reasonably,  within  35 
days  of  entry  (although  we'd  say  sooner). 

A  number  of  commendable  and  meritorious  features  in  H.R.  1679  may  be 
appropriate  in  other  times,  but,  because  of  budget  constraints,  we  must  question  their 
practicalities.   A  whole  new  class  of  officer  would  have  to  be  trained  and  staffed.   Severe 
time  limits,  which,  if  missed,  would  bring  torrents  of  mandamus  suits  against  the  INS, 
further  taxing  its  talents  and  resources.  And  all  these  expanded  duties  and 
responsibilities  would  come  at  a  time  when  the  Clinton  administration  is  proposing 
substantial  cuts  in  the  INS  budget. 

The  bill  also  contains  some  highly  practical  and  necessary  provisions.  A  clear  and 
absolute  requirement  for  fingerprinting  and  photographing  of  applicants  as  a  stipulation 
for  qualifying  is  very  important.   We  hear  reports  from  INS  of  aliens  demanding  asylum, 
yet  they  refuse  to  cooperate  for  fingerprinting  (required  by  the  1940  Alien  Registration 
Act)  and  photographing.   Any  alien  who  refuses  to  submit  to  these  two  requirements 
should  not  only  t)e  held  absolutely  ineligible  for  consideration  for  any  benefit,  but 
detention  in  such  cases  should  be  mandatory  (which,  of  course,  it  cannot  be  because  of 
lack  of  detention  space). 

I  have  to  say  we  are  deeply  troubled  by  the  bill's  provision  for  class  presumption 
of  eligibility.   FAIR  has  argued  against  class-based  eligibility  for  several  reasons,  including 
its  susceptibility  to  abuse.   We  see  no  reason  to  alter  our  views  on  this  now.  Such  a 
broad  provision  opens  the  door  quite  widely  to  potential  over-reach,  and  politically,  it 
always  seems  impossible  to  offset  class-based  relief  slots  against  future  immigration 
quotas  from  that  same  nationality.   It  also  creates  an  environment  in  which  the 
prohibitions  against  certain  criminals  and  persecutors  will  be  virtually  impossible  to 
enforce.  All  qualifications  for  asylum  should  be  considered  only  on  a  case-by-case  basis. 
Pre-qualification  by  class  is  unwise  and  dangerous. 

Your  bill  is  an  encouraging  sign  that  serious  thought  is  being  given  to  a  very 
serious  problem.   On  behalf  of  FAIR,  I  commend  you  and  this  subcommittee  for  your 
work  in  trying  to  improve  a  situation  that  is  rapidly  deteriorating.   Much  more  must  be 
done,  however. 

Conclusion 

Part  of  the  problem  in  controlling  asylum  abuse  has  been  the  critical  lack  of  ability 
to  detain  excludable  aliens  while  their  claims  for  asylum  are  investigated  and  adjudicated. 
Referring  back  to  the  INS  statistics  for  1992,  over  half  of  those  required  to  appear  did 
not.   Why  should  they  appear  when  they  were  rewarded  with  everything  they  sought  right 
up  front:  immediate  release  and  work  authorization?   Your  subcommittee  should  be 
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working  in  its  oversight  role  to  obtain  detention  resources  for  the  INS.   I  know  finding 
resources  for  anything  in  this  time  of  austerity  is  difficult,  but  it  is  critical  if  we  are  going 
to  bring  control  to  this  serious  and  expanding  problem. 

In  conclusion,  Mr.  Chairman,  fraudulent  and  frivolous  asylum  claims  have  become  the 
rule,  rather  than  the  exception.  Treating  the  patently  false  claims,  as  we  should  the 
authentic  requests,  robs  precious  resources  from  the  already-strapped  INS.   Measures 
must  be  taken  to  stop  rewarding  fraud. 

Thank  you  for  the  opportunity  to  present  our  views  and  recommendations  to  the 
subcommittee. 
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Mr.  Mazzoli.  Dr.  Teitelbaum,  it  is  nice  to  see  you,  again. 

STATEMENT  OF  MICHAEL  S.  TEITELBAUM,  FOUNDATION 
EXECUTIVE,  ALFRED  P.  SLOAN  FOUNDATION 

Mr.  Teitelbaum.  Thank  you,  Mr.  Chairman.  It  is  nice  to  be  back. 

I  did  not  hear  the  previous  panel,  because  the  Commission  on 
Immigration  Reform  is  having  a  meeting  today.  Warren  Leiden  and 
I  both  hightailed  it  over  from  there.  Therefore,  I  apologize  if  I  re- 
peat any  points  that  have  come  up  earlier. 

I  will  not  focus  on  the  legal  questions,  because  I  believe  you  have 
had  enough  lawyers  testifying  here. 

Mr.  Mazzoli.  Some  would  say  too  many. 

Mr.  Teitelbaum.  I  will  focus  on  international  trends  and  public 
policy  questions,  in  very  quick  shorthand  ways. 

The  first  point  I  want  to  make  is  that  current  U.S.  policies  on 
asylum  are  peculiar,  asymmetric,  and  frankly,  quite  illogical. 

In  my  written  testimony,  I  give  two  hypothetical  examples,  which 
illustrate  the  problem  with  the  way  we  have  developed  the  system. 
First  is  the  case  of  a  clearly  bona  fide  refugee,  who  everybody 
agrees  is  a  bona  fide  refugee. 

We  understand  that  99  percent  of  the  world's  bona  fide  refugees 
will  not  be  resettled  in  the  United  States — over  99  percent.  When 
an  application  from  such  a  person  is  denied,  he  or  she  has  no  right 
of  appeal. 

However,  if  the  same  person  is  able  to  travel  to  a  U.S.  territory 
and  claim  asylum,  everything  changes.  It  is  the  same  person,  but 
the  geographical  location  is  different.  Then,  everything  about  the 
way  we  treat  the  situation  changes.  You  have  heard  some  of  that, 
and  I  will  not  go  through  it. 

That  is  not  logical.  It  does  not  make  sense  that  the  same  person 
would  be  treated  completely  differently,  depending  on  his  or  her 
physical  location. 

Now  consider  the  second  case  of  a  person  with  a  clearly  fraudu- 
lent document,  or  no  documents  of  any  kind,  and/or  no  credible 
claim  to  refugee  status.  If  that  person  applies  for  refugee  resettle- 
ment in  the  United  States,  one  hopes  that  it  would  be  denied  by 
the  officer  considering  the  application,  with  no  appeal  possible. 

Now  the  same  person,  with  fraudulent  documents  or  no  docu- 
ments, and/or  no  credible  claim  to  refugee  status,  claims  asylum. 
Again,  we  treat  the  person  completely  differently,  depending  upon 
the  physical  location.  That  is  asymmetric,  illogical,  and  does  not 
make  much  sense. 

It  may  have  been  done  for  good  humanitarian  reasons,  but  it 
does  not  make  logical  sense. 

The  second  point  is  that  the  current  situation  was  never  con- 
templated by  the  authors  of  the  Refugee  Act  in  1980.  I  won't  say 
much  about  this;  I  think  you  know  it.  The  asylum  provision  of  that 
act  was  an  afterthought,  according  to  those  involved.  The  number 
of  5,000  per  year,  for  adjustment  to  permanent  resident  status,  was 
based  upon  a  faulty  calculation  about  what  numbers  might  be  com- 
ing forward.  It  was  based  on  a  different  definition  of  refugees,  and 
then  doubling  it,  as  I  remember  the  process.  It  was  not  well 
thought  through.  The  people  involved  know  that,  and  say  that, 
quite  openly. 
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Third,  I  like  the  new  asylum  adjudication  system,  with  specially 
trained  asylum  officers.  I  think  it  represents  a  major  improvement. 
I  was  critical  of  the  previous  system  which,  I  think,  was  obviously 
driven  by  the  cold  war  criteria,  and  was  not  fair  and  not  balanced. 

Yet,  I  think  those  of  us  who  like  the  new  system  should  acknowl- 
edge that  it  has  sowed  the  seeds  for  its  own  destruction,  by  rapid 
swamping  with  numbers  that  are  far  too  large  for  its  limited  capac- 
ities. We  might  as  well  acknowledge  that  that  is  a  reality. 

For  those  of  us  who  wish  to  see  a  humane  refugee  and  asylum 
policy,  we  can  take  two  perspectives  as  our  priorities.  Some  would 
say  avoid  all  possible  errors  of  exclusion;  that  is,  cases  in  which  a 
bona  fide  refugee  is  excluded  incorrectly  and,  thereby,  put  in  jeop- 
ardy. 

We  have  heard  a  couple  of  examples,  such  as  Mr.  "A"  and  Ms. 
"B,"  examples  of  what  might  happen  and  how,  under  this  kind  of 
argument,  one  has  to  have  a  very  substantial  evaluation  process  or 
adjudication  process,  modeled  after  the  U.S.  judicial  process  of  dis- 
pute resolution,  to  make  sure  that  there  are  no  errors  of  that  type. 

The  second  perspective  supported  by  some  people  who  support  a 
humane  refugee  and  asylum  policy  is  to  avoid  errors  of  inclusion. 
These  are  the  granting  of  extended  or  permanent  residence  to  large 
numbers  of  mala  fide  claims,  on  grounds  that  this  will  discredit  the 
system.  I  heard  you  say  something  along  those  lines,  earlier. 

The  preferred  mechanism  here  is  the  mechanism  described  in 
two  of  the  bills— or,  actually,  in  all  three  of  the  bills  that  are  being 
considered  by  this  subcommittee. 

Current  policies  in  the  United  States  and  in  Germany  are  of  the 
first  type.  There  is  copious  due  process,  to  avoid  errors  of  exclusion. 
The  proposals  for  change  lean  toward  the  second  type. 

I  think  both  types  should  be  described  as  aimed  at  preserving  ac- 
cess for  bona  fide  claimants,  as  you  said  in  response  to  an  earlier 
witness.  I  think  it  should  be  understood  that  it  is  just  a  difference 
in  perspective  as  to  what  is  primary.  Should  we  avoid  errors  of  ex- 
clusions or  avoid  errors  of  inclusion? 

Fourth,  the  current  asylum  adjudication  system  that  we  have  is 
responsible,  I  believe,  for  the  otherwise  odd,  or  peculiar  even,  U.S. 
policy  of  interdicting  Haitian  boats  on  the  high  seas. 

Anyone  who  understands  the  system,  knows  that  it  is  a  simple 
fact  that  if  Haitian  boats  reach  U.S.  territory  under  the  current 
system,  it  will  be  incapable  of  promptly  returning  them  to  Haiti, 
including  those  who  can  not  qualify  under  the  refugee  definition. 

That  is  why  both  the  predecessor  administration  and  the  current 
administration,  despite  the  rhetorical  differences,  embrace  this  pe- 
culiar policy,  in  which  screening  is  done  anywhere  but  on  U.S.  ter- 
ritory. That  is  a  weird  outcome. 

I  would  emphasize  that  most  of  those  who  support  the  system  of 
asylum  adjudication  that  produces  such  an  outcome  do  so  out  of 
humanitarian  concern.  Yet,  the  fact  is  that  the  way  the  process 
works  has  led  to  a  less  humane  policy  than  might  otherwise  be  de- 
veloped. 

In  short,  the  intended  humanity  of  our  current  policy  has  ren- 
dered us  inhumane,  and  weird.  We  screen  claims  anywhere  but  on 
U.S.  territory,  because  we  know  the  system  can't  function  in  the 
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way  that  it  should.  Many  advocates  of  a  very  open  asylum  believe 
that,  understand  that,  and  have  said  that  publicly. 

Fifth — and  I  will  say  one  sentence  about  this — this  debate  about 
asylum  illustrates  the  ambivalence  and  confusion  in  American  po- 
litical circles  about  fraudulent  documents  which  pervades  debates 
about  immigration  policy,  in  general. 

Finally,  I  would  like  to  describe,  quickly,  the  grave  asylum  situa- 
tion in  Europe  and,  especially,  in  Germany.  That  is  because  I  think 
the  sad  story  of  the  German  asylum  system  has  many  lessons  to 
teach  us. 

The  German  basic  law  or  constitution — ^have  you  had  a  presen- 
tation on  this  yet  today? 

Mr.  Mazzoli.  No,  but  I  would  enjoy  one. 

Mr.  Teitelbaum.  All  right.  The  Grerman  basic  law  or  constitution 
provides  that  the  politically  persecuted  shall  be  granted  asylum.  As 
that  evolved  in  court  rulings  and  other  administrative  decisions,  it 
ended  up  meaning  that  anyone  applying  for  asylum  was  granted  a 
permit  to  work  in  the  high  wage  German  economy,  for  many  years. 

Now,  this  may  sound  familiar  to  you.  This  was  a  long  time  ago, 
by  the  way.  This  was  in  the  1970's. 

It  was  an  offer  too  good  to  refuse.  When  the  German  temporary 
worker  program,  which  was  analogous  to  the  bracero  program  in 
the  United  States,  was  terminated  in  1974,  hundreds  of  thousands 
of  Turks  and  others  who  previously  would  have  been  guest  workers 
simply  applied  for  asylum. 

Between  1977  and  1980,  asylum  claims  essentially  doubled  from 
year  to  year.  There  were  16,000  in  1977;  33,000  in  1978;  51,000  in 
1979;  and  108,000  in  1980. 

By  1980,  all  of  the  major  parties  in  Germany  agreed  that  the 
asylum  system  was  broken.  It  was  being  heavily  abused.  However, 
there  was  a  political  stalemate,  which  also  will  sound  familiar  in 
these  halls,  as  to  what  should  be  done.  The  ruling  Social  Democrats 
rejected  any  change  in  the  constitution. 

Administrative  and  legal  action  was  taken  to  reduce  the  eco- 
nomic incentives,  or  a  quick  fix,  in  other  words.  For  several  years, 
this  worked.  The  numbers  did  decline,  and  declined  substantially. 

However,  the  quick  fix  had  only  temporary  effects.  Then  there 
was  rapid  growth  in  asylum  claims  reappearing,  and  it  promptly 
exceeded  the  previous  highs  that  had  led  to  the  quick  fix.  Once 
again,  there  was  political  gridlock  in  the  Bundestag,  and  so  the 
numbers  were  allowed  to  grow,  because  no  action  could  be  taken 
politically. 

In  1991,  they  reached  250,000.  Last  year,  they  doubled  again, 
nearly,  to  an  estimated  438,000  asylum  claims  in  Germany. 

There  are  two  graphs  attached  to  my  prepared  testimony  from 
the  United  Nations  High  Commissioner  for  Refugees,  which  tab- 
ulate these  trends.  I  think  they  are  indicative  of  the  kinds  of  poten- 
tial that  there  is  in  this  system. 

Now,  the  chairman  and  the  staff  are  aware  of  the  terrible  con- 
sequences of  this  failure  by  the  Grerman  political  system  to  deal 
pragmatically  and  humanely  with  an  obviously  un  supportable  asy- 
lum system.  Neo-Fascist  political  movements  appeared,  like  ghosts 
from  a  repellent  past.  Violent  assaults  proliferated  on  peaceful  resi- 
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dents,  selected  solely  because  they  were  "foreigners."  There  were 
2,000  such  violent  assaults  in  1992. 

It  was  appalling  to  learn  that  these  attacks  had  the  tacit  support 
of  very  large  fractions  of  the  German  population.  These  were  ordi- 
nary, nonxenophobic  people,  who  had  concluded  that  their  political 
system  had  failed  to  deal  with  the  issue. 

On  the  positive  side,  after  a  number  of  particularly  vicious  and 
fatal  attacks  on  "foreigners,"  millions  of  Germans  joined  hands  in 
an  impressive  series  of  candlelight  marches,  protesting  the 
xenophobic  violence. 

Painfully,  with  mutual  charges  of  "nazism"  and  "terrorism"  flying 
in  all  directions,  the  German  political  system  has  gradually  sought 
to  find  a  compromise  between  the  uncompromising  positions  on 
this  subject:  those  who  want  all  foreigners  excluded,  and  those  who 
want  anyone  who  claims  asylum  to  be  admitted. 

The  two  major  parties  have  finally  agreed,  in  principle  at  least, 
to  amend  the  constitution,  which  is  something  that  they  could  have 
done,  you  will  notice,  back  when  they  took  the  quick  fix,  and  to 
take  other  measures  that  would  limit  the  abuse  of  the  asylum  sys- 
tem. 

Parliamentary  debate  on  implementing  the  new  asylum  com- 
promise is  scheduled  to  be  held  shortly.  These  measures,  I  should 
note,  continue  to  be  attacked  by  the  same  politicians  and  the  same 
groups — human  rights  groups,  church  g^-oups,  et  cetera,  that  stale- 
mated the  issue  for  more  than  a  decade. 

In  my  opinion,  these  groups  have,  for  high-minded  motives,  done 
terrible  damage  to  the  noble  concept  of  asylum.  The  parallels  with 
the  American  system,  I  think,  are  obvious. 

The  United  States  is  behind  the  Germans,  so  to  speak,  in  terms 
of  asylum  abuse.  First,  because  the  United  States  admits  very 
large  numbers  of  legal  immigrants,  and  Germany  does  not.  Second, 
unlike  Germany,  the  United  States  has  been  unwilling  to  establish 
enforceable  employer  sanctions;  hence,  for  unlawful  residents,  work 
in  the  United  States  is  more  available  than  in  Germany,  and  the 
cost  of  abuse  of  the  asylum  claim  is  less  necessary. 

Third — and  this  is  the  international  side  of  this — so  long  as  Ger- 
many offers  asylum  on  such  favorable  tenns,  it  will  be  the  pre- 
ferred destination.  It  continues  to  be  to  this  day.  Should  the  new 
German  asylum  agreement  be  implemented,  this  will  change.  Hun- 
dreds of  thousands  of  would-be  asylum  abusers  will  divert  to  other 
destinations  that  offer  easier  terms,  as  they  did  when  the  Germans 
did  the  quick  fix.  They  then  diverted  to  Denmark,  Sweden,  and 
elsewhere. 

Mr.  Mazzoli.  Give  me  one  guess. 

Mr.  Teitelbaum.  Well,  I  would  suggest  that  the  United  States 
and  Canada  offer  the  most  promising  destinations.  If  I  were  in  the 
immigration  or  the  asylum  business,  I  would  advise  my  clients  to 
this  effect. 

Let  me  conclude  with  the  opinion  that  the  current  asylum  system 
is  ill-configured  to  cope  with  current  and  perspective  fiows,  and 
with  the  reality  that  large  numbers  of  would-be  migrants,  with  no 
credible  claim  to  refugee  status,  are  willing  and  able  to  exploit  this 
humanitarian  provision. 
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A  truly  humanitarian  asylum  policy  requires  three  fundamental 
attributes — not  one.  Each  side  of  this  debate  pushes  one  or  another 
or  a  third  point  of  view.  I  think  it  requires  tnree  if  it  is  to  be  sus- 
tainable. 

First,  its  procedures  must  be  impeccably  fair,  and  I  would  say, 
well-informed  as  well;  so  the  trained  asylum  officer  is  an  important 
component,  in  order  to  minimize  errors  of  exclusion.  There  will  be 
some,  however.  Inevitably,  when  you  are  dealing  with  hundreds  of 
thousands  of  claims,  there  will  be  some  errors. 

Second,  the  procedures  must  be  expeditious  and  firm,  so  as  to 
minimize  errors  of  inclusion. 

Third,  the  policy  must  be  such  as  to  offer  no  incentives  to  refu- 
gees who  are  currently  receiving  protection  in  other  countries,  to 
use  asylum  claims  as  a  means  of  jumping  the  queue  of  refugee  re- 
settlement. 

The  German  political  stalemate  has  destroyed — and  I  think  that 
this  is  not  an  overstatement — the  credibility  of  some  wonderful 
words — the  words  "refugee"  and  "asylum."  Those  words  have  no 
credibility  any  more  in  Germany. 

My  hope  is  that  you  will  take  action  to  avoid  the  same  fate  here. 

Mr.  Mazzoli.  Thank  you  very  much.  Doctor.  We  very  much  ap- 
preciate that.  I  am  happy  that  you  put  this  in  that  historical  per- 
spective. 

[The  prepared  statement  of  Mr.  Teitelbaum  follows:] 
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Michtut  S.  TtUetbaum 

htfort  Iht 

Subeommitts*  on  biUmational  Imiw,  Immigration  and  Refugeta 

Committee  on  the  Judidaiy 

House  of  RepresenUUives 

April  27,  1993 


Mr.  Ouxirman,  Membcn  of  tht  Committee,  ImUcs  and  Gtndemen: 

I  am  Mxhael  S.  Teitelbaum,  by  profession  a  demographer,  by  occupation  a  foundation 
executive,  ct  the  Alfred  P.  Sloan  Foundation  w  New  York.  From  1978-1930, 1  served  as  Staff 
Di/Vdor  qfthe  House  Seka  Committee  on  Papulatum,  when  I  first  began  to  consider  seriously 
the  changing  patterns  of  inUmational  migration  and  refugee  movements.  From  19S7-90, 1  served 
as  CommissUntr  of  the  U.S.  Commission  for  the  Study  of  Inumattonal  Migration  and 
Cooperative  Economic  Development,  which  reported  to  the  Congress  and  President  in  July  1990. 

At  present,  1  am  lice  Chair  of  the  eight-person  Commission  on  Immigrotion  Reform.  I 
appear  here  at  your  request  and  in  my  own  personal  profissional  capacity.  Perhaps  I  should  add 
that  since  the  Commission  on  Immigration  Reform  has  not  yet  consideted  the  issues  surrounding 
asylum,  I  have  no  way  of  knowing  whether  my  current  views  will  change  upon  further 
consideration,  nor  whether  these  views  are  shared  by  my  fellow  Commissioners. 

Since  most  of  the  SubcommitUe  and  this  panel  are  lawyers,  and  J  am  not,  J  do  not  propose 
to  deal  with  the  legal  and/or  constitutional  Lsues  surrounding  the  three  b'Jls  on  which  1  have  been 
asked  to  comment.  Instead,  I  will  focus  on  the  broader  issues  of  public  policy  and  iniemaiional 
trends  that  must  undergird  consideraticn  of  any  legal  reforms. 

Given  the  short  time  ayailable,  f  propose  to  limit  myself  to  six  brief  points,  on  any  of  which 
I  will  be  giad  to  elaborate  during  t!u  question  period, 

I.   Current  US.  policies  on  asylum  can  only  be  described  as  peculiar,  asymmetric,  frankly  quite 
iHogiad.  Please  consider  the  following  two  examples: 


a. 


Consider  first  the  case  of  a  clearly  bona  fide  refugee.  Everyone  agrees  thot  with  18-20  million 
people  currtndy  recognited  as  ''refugees  in  need  of  assistance,"  even  the  large  number  of  VS. 
refugee  admissions  can  assist  only  a  tiny  percentage  (less  than  1  percent);  more  than  99  percent 
qfthe  world's  elipble  refugees  hill  not  be  offered  U.S.  resettlement.  If  one  of  these  18-20  million 
in  a  counOy  of  first  asylum  applies  for  refugee  cdmissbn  and  is  not  admitted  because  he/she  does 
not  fit  within  the  numbers  and  criteria  agreed  during  the  'consultation'  process  between  the 
President  and  Congress,  heishe  has  no  right  of  appeal  whaUver. 

Saw,  imagine  that  this  very  same  bona  fide  refugee  can  arrange  to  travel  so  as  to  claim 
asylum  at  the  borders,  territory,  airports,  or  even  ships  of  the  United  States.  Due  solely  to  the 
geographical  location  of  the  claim  to  refugee  status,  nearly  everything  about  the  way  we  handle 
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tktM  appiieatiom  is  differtntt  there  is  a  ItngAyt  daborate  eraiuatioH  pncus  that  con  stretch  out 
over  years;  negatire  findings  am  be  appealed  tit  several  adtidalstrative  endjuttieial  layers;  and 
during  ail  of  this  the  person  is  usually  given  a  right  t^  residence  and  worL 

b.  Now  consider  the  second  case,  of  a  person  with  dtoAy  frauduUnt  docunutus,  no  documents 
of  any  Iditd,  amdlor  no  ermdible  daim  la  r^gec  status,  ^suck  a  person  applies  for  admission 
as  a  refitgeefivm  outside  the  U^^  such  application  will  almost  always  be  denied,  with  no  appeal 
of  any  kind.  But  If  the  same  person  —  with  frauduUnt  documents,  no  doaunents,  andlor  no 
credible  claim  to  refugee  status  —  applies  for  asylum  at  a  US.  airport,  he/she  will  be  admitted 
for  a  lengthy  stay  whSe  an  extended  adiudieation  process  ensues. 


2.  The  large  numbers  of  asylum  claims  currently  being  processed  were  never  contemplated  by  the 
authors  of  the  Refugee  AtX  qfl9S0. 

My  understanding  is  that  the  asylum  issue  was  not  of  much  relevance  in  consideration  of 
this  Act,  which  was  intended  to  deal  with  tiu  refugee  problems  surrounding  Indochina.  The 
asylum  category  was  added  as  an  '^fietthought, '  with  no  hearing^  or  serioua  debate.  The  purpose 
was  to  deal  wish  small  numbers  ofperatms  already  in  the  VS.  when  a  political  convulsion  in  their 
home  country  made  return  dangerous.  The  number  of  5,000  to  be  adjusted  each  year  was  based 
on  a  hasty  calculation,  taking  the  numbers  who  had  ciaimed  aaalagaus  rights  in  the  years 
preceding,  and  doubling  it. 


3.  The  asylum  adfudication  procedures  of  the  United  States  were,  for  many  years,  distorted  by 
Cold  War  criteria.  The  recent  estid>lishment  of  the  new  asylum  system,  with  specially  trained 
asylum  officers,  represents  a  major  improvement  in  the  fairness  and  balance  of  the  system,  and 
deserves  broad  support.  Yet  those  cfus  who  were  critical  of  the  old  system  must  ceknowledge  that 
the  new  system  has  sowed  the  seeds  of  its  own  destruction,  via  rapid  swamping  tfthe  system  by 
numbers  far  too  large  far  its  limited  capacities. 

For  those  of  us  who  wish  to  see  a  humane  nfugee  and  asylum  policy,  there  art  at  least 
two  possible  perspectives: 

1.  Avoid  "errors  of  exdusion."  Le.  cases  in  which  a  bona  fide  refugee  is  excluded 
incorrectly  and  thereby  put  in  jeopardy.  Preferred  mechanism:  quasi-jucUcial  process  with 
intensive  rvriew  of  ail  individual  dalms,  with  legal  counsel  provided,  and  accompanied  by 
substantial  rights  of  appeal.  Examples  of  individual  miscarriages  of  justice  can  be  shown  as 
examples  of  errors  that  need  to  be  avoided  at  any  cost.  Modelled  after  the  US.  judicial  process 
of  dispute  resolution. 

2.  Avoid  'errors  <^  indasion,'  i.e.  the  panting  of  extended  or  permanent  legal  residence 
to  large  numbers  of  male  fide  dalms,  on  grounds  that  this  will  discredit  the  asylum  process  and 
thereby  exclude  fitture  bone  fide  claimants.  Preferred  mechanism:  visa  requirements  and  initial 
screening  of  all  claimants  for  cmBbility  by  spedalizid  examiners,  allowing  those  with  credible 
claims  to  proceed  to  the  quasi-judsdal  proceeding^.  Initial  stage  a  form  of  altematitv  dispute 
resolution  by  neutral  ejqterts,  followed  by  judicial  moddfor  those  screened  in. 


323 


Currtnt  policies  in  tht  VJS.  and  in  Germans  an  of  the  fiat  type:  proposals  Jbr  change  before  this 
cammitUt  are  of  the  second  type.  Both  types,  as  I  see  it,  seek  to  provide  a  system  of  asylum 
adjudication  that  preserves  access  for  bona  fide  daimanta. 


4.  The  current  asylum  adjudication  sysum  is  responsible  for  the  othenvise-odd  l/_S.  policy  of 
interdicting  Haitian  boats  on  the  high  seas.  Notwithstanding  the  rhetoric,  both  the  Bush  and  the 
Clinton  Administrations  have  embraced  this  sysUm  of  interdiction,  accompanied  by  screening /or 
credible  claims  somewhere  offshore  (an  cutters,  in  Cuantanamo,  within  Haiti).  The  reason  for 
this  otherwise  bizarre  behavior  is  obvious  to  anyone  who  undentands  the  way  U^.  asylum  policy 
works:  U  is  a  simple  fact  that  if  Haitian  boats  reach  t/-S.  territory,  the  asylum  system  will  be 
incapable  of  promptly  retumins  Ut  Haiti  those  who  CSUDOL  quali^'  under  the  refugee  definition. 
Let  me  emphasise  that  most  of  those  who  support  the  asylum  practices  that  produce  such 
an  odd  outcome  do  so  out  of  humanitarian  concern.  Yet  the  fact  is  that  the  way  this  concern  has 
been  expressed  in  law  and  practice  has  led  to  a  ks  humane  policy  than  might  otherwise  be 
developed.   In  short  —  the  intended  humanity  of  our  current  policy  has  rendered  us  inhumane. 

[Political  advocates,  of  all  stripes,  are  ni)l  known  for  their  frankness  about  the 
failures  of  the  policies  tltey  actively  promoted.  For  this  reason,  I  was  particuiarly 
impressed  by  a  quote  attributed  to  Mr.  Muzaffar  Chishti  in  the  front-page  story  an 
asylum  In  this  Sunday's  Sew  York  Times.  Chishti  heads  the  National  Immigration 
Forum,  an  immigration  advocacy  group  fmancially  supported  by  the  Ford 
FoutuLtion.  (For  tixe  record,  I  served  for  nearly  two  years  as  a  member  of  the 
Forum's  Board  qf  Directors,  until  I  realized  that  it  had  become  an  advocacy 
group.)    Chishti  is  quoted  as  fallows  about  the  current  US.  asylum  system: 

'We  reformed  the  system  to  address  the  awful  practices  of  the  past.  The  reforms 
were  well  intended,  thoughtful,  humane.  Bui  they  led  to  a  consitierahle  amount  of 
fraud...  [In  1991,  immigrants  began]  shopping  for  airports.  J.FJL  was  seen  as 
particularly  porous.  There  are  a.'sylumseekers  from  all  over  the  world  there  whose 
claims  are  fraudulent.   So  we  have  a  mess.' 

Assuming  the  quotation  is  accurate,  Mr.  Chishti  deserves  our  admiration  for  his 
willingness  to  acknowledse  publicly  that  here,  as  in  many  other  aspects  of  public  policy,  the  perfect 
ran  he  the  enemy  qf  the  food. 


S.  This  debate  about  asylum  also  dlustrctes  the  ambivalence  and  confusion  in  American  political 
circles  about  fraudulent  documents.  The  1986  Immigration  Reform  and  Control  Act  embodied 
provisions  that  virtually  invited  the  proliferation  of  fraudulent  documents  to  circumvent  employer 
sanctions,  or  even  to  obtain  VS.  citizenship  fraudulently  via  the  infamous  SAW  program. 

Those  on  the  libertarian  left  (e.g.  .-iCLV)  and  the  libertarian  right  (e.g.  Cata  Instimte) 
agree  in  opposing  virtually  any  efforts  to  deal  effectively  with  document  fraud.  Their  groutuls  are 
based  on  what  1  would  call  "the  reasoning  of  the  nighttntuv"  —  thtit  shtmld  a  totalitarian 
government  come  to  powtr  in  the  U.S.,  fraud-resistant  identification  might  represent  a  threat  to 
liberty.    (To  quote  the  former  ACLU  executive  director,  about  the  identification  systems  that 
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prrvaU  in  nearfy  all  WuUm  danacnda  athtr  Ihan  Om  US^    *That^  ham  Hilkr  found  the 
/nw..."/ 

Yet  at  Uustttiu  time  theuadvacala  decry  AmericuifaMun  to  pntride  Us  poor  with  bask 
human  needs  (kfl)  or  to  control  criminal  activity  (ri^),  r^fiuing  to  acknowledge  that  both  an 
reiuUnd  luariy  impotsihlt  {fJrauJulent  ident^eation  it  rampant. 


6.  Finally,  I  wish  to  turn  to  the  grave  ar^um  situation  in  Europe,  and  espedalfy  in  Germany. 
The  sad  story  of  the  German  asylum  system  has  many  lessons  to  teach  American  policymakers, 
if  they  core  to  listen.  From  ihe  1950*  to  1974,  the  German  gavermment  embraced  a  "ietnporory 
worker'  proffxmt  anaiagous  to  the  VS.  hraeera  proffwn.  Large  numbers  of  nationals  of  poor 
countries  were  admitted.  Deep  migrutioa  'channds*  or  pathways  were  thereby  established. 

The  German  Basic  Law,  or  roattitutioa,  provides  that  the  'politically  persecuted  shall  be 
granted  asylum.'  As  interpreted  over  time  by  the  German  courts  and  government,  this  simple 
declaration  came  to  mean  that  anyone  tiMming  political  asylum  would  be  entitled  to  an  elaborate 
administrative  review  process,  with  eoptous  guarantees  for  procedurtJ  due  process  and  rtpeatad 
appeals  of  negative  finding^.  Under  this  system,  anyone  applying  for  asylum  was  granted  a  permit 
to  work  in  the  high-wage  German  economy  for  many  years. 

This  was  an  offer  too  good  to  refuse.  When  the  German  'temporary  worker"  program  was 
terminated  in  1974,  hundrtds  of  thousands  of  Turks  and  others  who  previously  would  have  been 
guest  workers  decided  to  sim^y  daim  asylum.  Between  1977  and  1980,  asylum  daims  roughly 
doubled  each  year  —  16,000  in  1977,  33,000  in  1978,  51,000  in  1979  and  108,000  in  1980. 

All  mnjor  politicai  parties  agreed  that  the  asylum  system  was  being  heavily  abused.  But 
there  was  political  stalemate  as  to  what  should  be  done,  with  the  ruling  Social  Democrats  rejecting 
any  change  in  the  constitution.  Administrative  and  legal  action  was  taken  to  reduce  the  economic 
incentive  to  asylum  abuse,  and  for  several  years  the  numbers  did  decline  substantially. 

Like  the  US.  savings  and  loan  disaster,  this  quick  fix  had  only  temporary  effects,  with 
rapid  growth  in  asylum  daims  reappearing  and  prompdy  exceeding  the  previous  highs.  Once 
again,  there  was  political  gridlock  In  the  Burulestag,  and  so  the  numbers  were  allowed  to  grow  on. 
By  1991  they  had  reached  250,000,  and  last  year  nearly  doubled  again,  to  an  estimated  438,000. 

[Attached  are  two  graphs  from  the  United  Nations  Hi^  Comaussionerfor  Refugees.  The 

first  shows  the  evolution  of  asylum-SHker  numbers  from  1982  through  1992;  the  second 

that  while  numbers  have  been  pvwing  across  Europe,  mast  have  been  in  Germany.] 

Alt  of  you  are  aware  of  the  terrible  consequences  cf  this  failure  by  the  German  political 
system  to  detd  pragmatically  yet  humanely  with  an  obviousty  unsupportable  asylum  system.  Neo- 
fascist  political  movements  appeared,  like  ghosts  from  a  repellent  past.  First  at  random,  then  with 
more  planning,  skinheads,  neo-mjzis  and  other  thug^  began  their  violent  assaults  on  peaceful 
residents,  selected  solely  because  they  were  'fitragnera.*  During  1992,  there  were  some  2,000  juch 
atuicks  reported.  Mostof  us  were  appalled  to  leivnthiu  these  attacks  had  the  tacit  support  of  very 
large  fractions  efthe  German  population  ~  ordinary  tum-xenophabic  people  who  had  concluded 
that  their  political  system  had  failed  to  deal  with  the  issue.  Chi  the  positive  side,  it  should  also 
be  noted  that  after  several  particularly  vicious  and  fatal  aaacks  onforeiffiers,  milDans  of  Germans 
joined  in  an  impressive  series  of  candlelight  marches  to  protest  the  rudence  against  foreigners. 

Puii[fid}y,  with  mutual  charges  ofNazT  and  'terrorisf  fiying  wildly  in  all  directions,  the 
German  political  system  has  gradually  sou^  to  find  a  compromise  b^ween  the  uncompromising 
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views  qf  thou  who '^ant  aU  foreigners  txduded,  and  thou  who  wani  anyone  who  daims  asylum 
to  be  admitted.  The  t*ro  major  parties  finalh  agrted  in  principle  to  amend  the  constitutum  and 
take  other  measure  in  such  a  way  as  to  limit  abuse  of  the  asylum  system.  Political  commentators 
report  tliat  the  issue  how  is  the  dominant  domestic  issue  in  Germany.  Parliamentary  debaU 
on  implementing  the  new  asylum  compromise  Is  scheduled  to  be  held  shordy.  These  measurts 
continue  to  bt  aaacked  by  the  :ame  politicians  and  human  rights  groups  that  stalemated  the  issue 
for  more  than  a  decade.  In  my  opinion,  these  groups  havt  —for  highminded  motives,  to  be  sure  - 
-  done  terrible  damage  to  the  noble  concept  of  asylum. 

The  paruUels  with  the  American  situation  should  be  obvious.    The  VS.  expenenet  with 
asylum  abuse  lap  behind  that  of  Germany,  for  three  reasons: 

•  First,  the  US.  admits  very  large  numbers  cf  legal  immigrants;  Germany  does  not. 

'  Second,  unlike  Germany  tlie  US.  has  been  unwiUing  to  establish  enforcable  employer 
sanctions,  hence  unlawful  residence  and  work  ia  the  US.  remains  readily  available  and 
the  costs  of  abusive  asylum  claims  ther^ore  less  necessary. 

•  Aiul  thirds  so  long  as  Germany  offers  asylum  an  such  favorable  terms,  it  will  be  the 
preferred  deslLtction.  Should  the  new  German  asylum  agreement  be  implemented,  this  will 
surety  change,  with  hundreds  of  thousands  of  would-be  asylum  abusers  diverted  to  other 
destinatums  that  offer  easur  terms.  My  txpectation  is  that,  urdess  their  systems  are 
changed  in  anticipation  of  such  a  div»rsion,  the  UJ.  and  Canada  offer  the  most  promising 
destinations.  If  I  were  in  the  immigration  or  asylum  'business,'  I  would  advise  clients  to 
this  effea. 


In  my  opinion,  the  current  asylum  system  is  ill-configured  to  cope  with  current  and 
prospective  flows,  and  with  the  reality  that  large  numbers  of^vuld-be  migrants  with  no  credible 
daim  to  refugee  status  are  willing  and  able  to  exploit  this  htunanitarian  provision  as  a  loophole. 

A  truly  humarutaritui  asylum  policy  requires  three  fundamental  attributes  if  it  is  to  be 
sustainable:  First,  iU  procedurrs  mutt  be  impoeeabh  fair  and  well  infarmtd,  to  minimise  errors 
of  exclusion.  Second,  they  must  be  expedition  and  firm,  so  as  to  minimiie  errors  of  inclusion. 
Third,  the  policy  must  be  desigr^d  in  such  a  way  as  to  offer  no  incentives  for  asvlum  claims  by 
thou  already  receiving  protection  as  refugees  in  other  countries,  thereby  jumping  the  qtuue  of  US. 
refugee  rtutdtment  pdides. 

To  me  this  means  that  any  revised  sysUm  should  preservt  the  humane  advances  embraced 
under  the  recent  policy  of  speetally-trained  asylum  officers,  but  cannot  oondnue  with  the  extended 
and  mu'M-layered  review  qf  all  claims,  no  matter  how  credible  or  incredible.  .Moreover,  only  in 
exceptional  cases  should  refugees  receiving  protection  in  other  countries  be  admissable  to  the  US. 
asylum  sysUm;  to  maximize  ia  humanitarian  goals,  asylum  status  should  be  zealotisly  preserved 
for  thou  mast  desperate  of  refugees  who  can  be  protecUd  only  by  admission  to  the  US. 

Advocates  wiu>  corttinue  to  insist  upon  the  currtnt  system  of  eopioiit  adjudication  aitd 
appeal  of  incredible  or  unnecessary  daims  will  bear  a  heavy  moral  burden  if  the  humanitarian 
priJKiple  of  asylum  is  discrtdiied  and  destroyed  by  continuing  flagrant  abitu. 

Thank  you  for  your  kind  attention. 
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Mr.  Mazzoli.  Mr.  Lempres. 

STATEMENT  OF  MICHAEL  T.  LEMPRES,  FORMER  EXECUTIVE 
ASSOCIATE  COMMISSIONER  FOR  OPERATIONS,  IMMIGRATION 
AND  NATURALIZATION  SERVICE 

Mr.  Lempres.  I  thank  you,  as  everyone  else  has,  for  the  oppor- 
tunity to  talk  with  you  today. 

Just  by  way  of  background,  you  should  know  that  I  have  been 
dealing  with  these  issues  for  the  past  5  years  in  positions  as  an  as- 
sistant to  the  Attorney  General;  at  INS  as  the  Head  of  Operations; 
and  most  recently  as  a  Deputy  Associate  Attorney  Greneral. 

I  must  applaud  and  support  Dr.  Teitelbaum  in  his  statement 
that  our  current  system  is  weird  and  illogical.  I  would  have  to  add 
to  that,  it  is  also  broken.  It  is  time  that  we  do  something  about  it. 

I  applaud  you  and  the  others  for  your  willingness  to  approach  it, 
because  it  is  a  very  difficult  problem  to  resolve. 

Everyone  agrees  that  the  goal  of  this  system  is  to  provide  access 
to  the  bona  fide  applicants,  while  screening  out  those  who  do  not 
deserve  it.  There  is  some  dispute  as  to  how  to  do  that  in  an  expedi- 
tious and  fair  manner. 

Let  me  say  that,  like  Mr.  Leiden,  I  would  approach  and  analyze 
this  in  two  parts.  One  would  be  the  current  backlog  in  the  system. 
It  is,  as  I  have  heard  today,  exceeding  250,000  cases. 

That  is  a  large  problem,  in  and  of  itself.  It  creates  an  endless 
loop,  for  those  who  seek  to  gain  entry  into  the  United  States  and 
you  are  not  entitled  asylum.  For  those  people,  there  is  an  incentive 
to  apply  for  asylum,  anyway.  That  is  because  you  can  gain  time, 
and  you  can  gain  work  authorization. 

That  increases  the  backlog,  which  increases  the  incentive  to 
apply,  because  it  adds  more  time  to  the  whole  thing.  You  get  into 
a  loop  that  feeds  on  itself. 

I  think  that  your  bill,  Mr.  Chairman,  would  begin  to  slow  the 
pace  at  which  that  cycle  revolves.  I  think  that  is  an  admirable  goal. 

The  second  category  of  analysis  would  be  for  those  aliens  that  ap- 
pear at  our  airports,  without  any  documentation  at  all,  or  with 
marginal  documentation,  and  are  processed  through.  We  do  not 
know  who  these  people  are  and,  in  many  cases,  we  do  not  know 
what  country  they  come  from. 

You  should  note  the  INS  statistics  that  list  the  country  of  origin 
are,  on  occasion,  guesses.  INS  does  not  know  these  statistics  with 
certainty. 

If  someone  says  they  are  from  Pakistan,  for  example,  INS  has 
someone  at  the  port  who  will  ask  questions.  The  INS  officer  will 
take  a  shot  as  to  whether  that  person  is,  indeed,  from  Pakistan. 
They  are  pretty  good,  but  they  are  not  infallible  on  that  point. 

People  are  then  passed  onto  the  streets,  as  you  know.  That  cre- 
ates a  problem.  They  are  given  a  date  for  an  asylum  hearing. 

I  would  like  to  raise  a  point  here  that  has  not  been  directly  ad- 
dressed yet,  I  don't  believe.  It  is  very  difficult  to  estimate  how 
many  appear  or  do  not  appear,  in  the  end,  for  these  hearings.  It 
is  clear  that  approximately  55  percent  do  not  appear  for  the  first 
hearing. 
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However,  there  is  an  incentive  to  appear  at  asylum  hearings,  if 
you  are  an  appHcant,  all  the  way  up  to  the  point  where  there  is 
a  final  order  of  denial. 

The  most  accurate  measurement  of  failure  to  appear  would  be 
how  many  appear,  all  the  way  up  to  that  final  order  of  deportation, 
and  then  either  appear  for  deportation,  or  are  deported  because 
they  are  detained.  I  think  you  will  find  that  number  is  minuscule. 

Mr.  Mazzoli.  These  are,  after  all,  very  smart  people.  They  would 
not  be  here  if  they  weren't  very  smart.  They  show  up  to  get  the 
work  permit,  all  the  way  through,  to  keep  that  valid  and  ongoing. 
Then  they  just  do  not  show  up  for  whatever  the  outcome  is. 

Mr.  Lempres.  That  is  exactly  right.  They  show  up  for  all  of  the 
positive  benefits,  and  then  do  not  show  up  for  the  negative  ones. 
Frankly,  we  have  created  a  system  with  those  incentives,  and  we 
should  acknowledge  it.  It  is  rational  conduct  on  behalf  of  the  people 
who  are  following  those  incentives. 

You  should  know — and  I  know  that  you  are  familiar  with  the  ter- 
minology at  INS — that  they  do  send  people  a  letter  telling  them  to 
appear  in  3  days  for  deportation.  That  letter  is  known  as  a  "run 
letter."  It  has  that  effect. 

Mr.  Mazzoli.  It  gives  you  a  3-day  head  start. 

Mr.  Lempres.  It  absolutely  does. 

Of  the  three  proposals  under  discussion  today,  I  think  the  one 
that  will  have  the  most  immediate  benefit  is  H.R.  1355,  the  Exclu- 
sion and  Asylum  Reform  Amendments  of  1993.  This  would  provide 
for  a  fast  and  fair  adjudication  on  the  port  of  entry. 

Again,  what  it  does  is  go  to  the  incentives  of  why  people  are  ap- 
pearing in  the  United  States.  There  is  an  issue  as  to  how  wide  a 
screen  to  use  when  the  individual  appears  before  a  trained  asylum 
officer,  and  everyone  agrees  that  training  is  required.  There  is  a 
screening  done.  Some  are  screened  in,  and  some  are  returned  im- 
mediately to  the  country  from  which  they  left. 

If  you  are  screened  in,  it  is  clear  that  you  have  to  face  a  higher 
standard  to  establish  asylum  down  the  road.  However,  how  wide 
the  mesh  ought  to  be  for  that  initial  screen  is  a  real  issue. 

I  would  recommend  the  standard  be  higher  than  "frivolous"  or 
"manifestly  unfounded."  That  language  is  used  quite  a  bit.  It  is  a 
very  wide  screen,  and  one  that  can  be  avoided  quite  easily. 

There  are  several  ways  of  passing  information  within  the  mala 
fide  community.  I  will  use  that  term,  because  I  do  not  mean  to  be 
applying  for  legitimate  asylum-seekers. 

However,  whether  you  are  paying  a  smuggler  or  not,  you  will 
learn  very  quickly  what  stories  work  and  what  stories  do  not  work. 
I  think  that  word  of  mouth  can  pass,  internationally,  and  tell  peo- 
ple what  constitutes  a  nonfrivolous  claim. 

The  language  in  the  proposal,  as  it  appears  now,  is  a  credible 
fear  standard,  and  that  makes  sense  to  me.  I  think  that  is  a  good 
standard. 

The  bill,  as  it  stands,  will  make  a  difference,  and  will  permit  the 
other  proposals  ahead  to  do  their  work  as  well. 

Looking  very  quickly  at  the  Immigration  Preinspection  Act  of 
1993,  I  would  reiterate  something  that  former  Commissioner 
McNary  said.  That  is  that  if  it  is  a  good  idea  and  if  it  is  to  be  pur- 
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sued,  I  would  recommend  that  you  be  very  explicit  in  your  direction 
to  the  Department  of  State  that  it  ought  to  be  pursued. 

This  is  because  there  is,  I  think,  a  longstanding  opposition,  main- 
ly because  the  benefits  flow  to  Department  of  Justice  entities,  and 
the  cost  or  the  burden,  primarily,  flow  to  the  Department  of  State 
entities. 

I  have  one  other  small  point  on  this.  I  know  that  Mr.  Schumer 
has  left;  however,  there  is  an  issue  as  to  what  ought  to  be  included 
in  the  manifest  information  and  what  is  not. 

Address  information  was  used  to  track  down  the  suspects  in  the 
World  Trade  Center  bombing.  That  is  not  within  the  scope  of  what 
Mr.  Schumer  would  permit  on  the  manifest.  I  think  an  amendment 
ought  to  address  that  shortfall. 

With  regard  to  H.R.  1679,  I  think  it  is  a  very  helpful  bill,  and 
a  big  step  in  the  right  direction.  I  think  the  imposition  of  time 
deadlines  makes  an  awful  lot  of  sense — 7  days,  15  days,  30  days — 
whatever  it  is.  It  puts  the  burden  on  someone  to  come  forward.  It 
would  impose  some  rationality  into  the  system. 

As  it  is  now,  an  individual,  again,  has  an  incentive  to  come  to 
this  country,  any  way  he  or  she  can,  and  stay  in  the  country  as 
long  as  possible.  It  is  only,  if  he  or  she  is  apprehended  that  he  will 
then  seek  asylum. 

That,  it  strikes  me,  is  a  perverse  incentive.  We  ought  to  put  the 
burden  on  the  individual  to  affirmatively  seek  asylum  at  the  appro- 
priate time.  You  have,  appropriately,  an  exception  in  there  for 
changed  circumstances  in  the  home  country. 

Your  proposal  would  also  streamline  the  asylum  process.  I  think 
that  is  essential  to  make  anything  work.  We  are  not  going  to  have 
integrity  in  the  system  unless  some  of  these  steps  are  taken  out. 

When  it  takes  2,  3,  4,  or  5  years  to  get  through  the  administra- 
tive process,  and  then  you  have  legal  appeals  beyond  that,  it  is  a 
crazy  system.  It  will  not  work  unless  that  is  addressed  head-on. 

The  standard  of  persuasion  mentioned  in  H.R.  1679  is  a  higher 
standard  of  persuasion  than  is  currently  in  effect  in  the  1980  act. 
I  think  the  standard  is  appropriately  a  little  higher. 

It  is  well  within  the  discretion  of  Congress  to  set  a  higher  stand- 
ard. We  have  learned  some  lessons  since  1980.  I  think  that  you 
have  taken  the  right  step  there. 

I  do  have  some  reservations  about  the  country-specific  designa- 
tion procedures  in  the  bill.  It  seems  to  me  that  this  country  took 
a  big  step  forward  by  moving  away  from  country-specific  designa- 
tions. Now,  with  the  temporary  protective  status  designations  and 
this  potentially  new  designation,  it  seems  to  me  that  we  run  a  dan- 
ger of  getting  back  into  a  system  of  targeting  individual  countries. 

Let  me  just  conclude  by  saying  that  I  think  that  these  proposals 
are  all  a  step  in  the  right  direction.  They  would  all  be  helpfiil. 
However,  they  do  not  solve  the  problem. 

For  example,  there  will  remain  a  backlog  that  is  enormous — a 
300,000  case  backlog.  That  is  going  to  have  to  be  addressed  in  some 
manner,  shape,  or  form.  I  would  recommend  that  some  process  be 
put  in  place  where  persons  in  the  asylum  backlog  reapply  under 
the  new  rules. 
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I  think  that  you  will  find  that  most  of  them  have  not  kept  cur- 
rent in  terms  of  keeping  addresses  up.  They  have  left  the  country 
or  whatever. 

I  think  that  the  number  we  are  using  of  261,000,  on  the  way  up 
to  300,000,  is,  in  some  ways,  an  inflated  number.  However,  we  do 
not  know  how  inflated.  All  those  cases  are  open.  We  ought  to  take 
some  steps  to  go  in  there  and  see  how  many  cases  we  are  really 
talking  about. 

In  summary,  let  me  just  say  that  I  support  all  three  of  these  pro- 
posals. I  think  they  are  all  good.  I  think  they  all  begin  to  reach  the 
situation  where  we  are  helping  bona  fide  applicants.  That  is  be- 
cause we  are  streamlining  the  process.  A  quicker  adjudication  re- 
moves the  doubt  that  bona  fide  applicants  live  in. 

I  think  that  we  are  quite  properly  returning  the  mala  fide  appli- 
cants, because  it  is,  frankly,  not  fair  to  the  legal  immigration  sys- 
tem which  is  set  up.  We  do  have  people  who  follow  the  rules.  We 
ought  to  reward  those  who  follow  the  rules,  and  not  those  who  do 
not. 

Thank  you  very  much. 

Mr.  Mazzoli.  Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Lempres  follows:] 
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Prepared  Statement  of  Michael  T.  Lempres,  Former  Exectjtive  As- 
sociate Commissioner  for  Operations,  Immigration  and 
Naturalization  Service 

Summary 

The  current  system  of  humanitarian  entry  to  the  U.S.  is 
overloaded  and  does  not  meet  the  goals  set  for  it.  The  backlog 
in  the  asylum  system  now  approaches  250,000  cases,  and  it's 
growing  each  year.  Aliens  arrive  at  ports  of  entry  with  no 
identification  at  all  and  gain  nearly  immediate  entry  to  the  U.S. 
by  claiming  an  intention  to  seek  asylum.  Not  surprisingly,  most 
of  these  putative  asylum  applicants  fail  to  appear  for  asylum 
hearings.  The  gaping  holes  in  the  system  of  entry  to  this 
country  threaten  both  the  physical  security  of  the  nation  and  the 
government's  ability  to  control  the  borders. 

The  three  bills  under  consideration  today  complement  each 
other  and  will  help  resolve  some  of  the  problems  of  the  current 
system.  These  proposals,  considered  along  with  our  generous 
legal  immigration,  refugee  and  temporary  protected  status 
systems,  will  continue  to  offer  humanitarian  protection  to 
persons  fleeing  persecution. 

H.R.  1355  will  authorize  INS  officers  to  expeditiously 
exclude  aliens  arriving  without  documents  or  with  fraudulent 
documents.  This  bill  will  close  a  gaping  loophole  that  permits 
thousands  of  aliens  entry  into  the  U.S.  with  no  verification  of 
who  they  are  or  why  they  seek  entry.  The  bill  provides  for 
specially  trained  immigration  officers  to  screen  aliens  who 
assert  asylum  claims.  Aliens  screened  in  will  have  to  meet  a 
more  rigorous  standard  in  order  to  be  granted  asylum. 

H.R.  1153,  the  Immigration  Pre  inspection  Act  of  1993,  would 
enhance  the  facilitation  of  travel  and  the  national  security  by 
establishing  immigration  pre  inspect  ion  sites  overseas.  With  some 
technical  amendments,  the  bill  deserves  support. 

The  Asylum  Reform  Act  of  1993,  H.R.  1679,  more  thoroughly 
overhauls  the  current  asylum  process.  The  imposition  of  time 
restrictions  on  the  filing  of  claims  and  the  streamlined  process 
established  for  claims  of  nonre f oulement  will  improve  the 
integrity  of  the  system.  The  bill  appropriately  establishes  a 
standard  of  persuasion  higher  than  the  standard  set  by  Congress 
in  1980.  H.R.  1679  should  be  amended  on  some  relatively  minor 
points,  but  it  deserves  strong  support  as  an  attempt  to 
strengthen  our  asylum  process. 

These  three  proposals  work  together  to  close  some  loopholes 
currently  overwhelming  the  asylum  system.  They  will  not  solve 
the  problems  of  the  current  system,  and  leave  untouched  the 
enormous  backlog  of  asylum  claims.  However,  the  proposals  will 
strengthen  the  asylum  system.  With  these  proposals  in  place, 
persons  fleeing  persecution  will  be  admitted;  abusers  of  the 
system  may  be  excluded  or  deterred. 
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Mr.    Chairman    and    Members    of    the    Conunittee: 

Introduct  ion 

Thank  you  for  permitting  me  the  opportunity  to  discuss  with 
you  issues  that  are  so  important  to  me  personally  and  to  this 
nation.  I  am  Michael  Lempres,  and  I  dealt  with  these  issues  from 
a  number  of  positions  within  the  Department  of  Justice  over  the 
last  five  years.  I  advised  two  Attorneys  General  on  matters, 
including  immigration  issues.  I  also  worked  in  INS  in  the 
position  now  titled  the  Executive  Associate  Commissioner  for 
Operations,  directed  the  Department  of  Justice's  Office  of 
International  Affairs  and  served  as  a  Deputy  Associate  Attorney 
General.  Having  observed  the  immigration  system  from  a  number  of 
different  perspectives,  I  am  compelled  to  report  that  the  current 
system  of  admission  to  this  country  is  broken  and  needs  a 
dramatic  overhaul. 

The  goal  of  any  amendments  to  the  current  system  of 
humanitarian  entry  into  the  U.S.  should  be  to  restore  integrity 
to  the  system.  Persons  fleeing  persecution  in  their  native  land 
should  be  identified  quickly  and  protected  against  return  to  the 
country  of  persecution.  At  the  same  time,  this  country  must  be 
able  to  reach  well  informed  decisions  about  who  should  be 
admitted  through  the  extraordinary  avenue  of  asylum.  Persons  not 
entitled  to  entry  should  be  returned  to  another  country.  The 
current  system  fails  in  this  regard. 

The  three  bills  under  consideration  today  represent  a 
response  to  a  significant  threat  to  the  security   of  this  nation. 
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response  to  a  significant  threat  to  the  security  of  this  nation. 
These  complementary  bills  are  commendable  and  necessary 
adjustments  to  a  system  that  is  currently  awash  in  fraud  and 
manipulation.  Simply  put,  reforms  are  necessary  to  restore  some 
integrity  to  our  system  of  admission  to  this  country,  and  these 
bills  represent  a  step  in  the  right  direction.  Advocacy  groups 
stress  the  protection  that  this  country  owes  to  persons  fleeing 
persecution.  No  one  speaking  here  today  denies  that  this  country 
wants  to  protect  those  legitimately  fleeing  persecution.  In 
seeking  to  protect  those  deserving  persons,  however,  this 
country's  humanitarian  good  will  is  abused  by  tens  of  thousands 
of  persons  who  use  the  system  simply  because  it  is  a  way  to  get 
into  this  country  and  to  obtain  work  authorization. 

Some  statistics  show  the  magnitude  of  the  problem  that  these 
bills  seek  to  address.  There  are  currently  nearly  250,000 
pending  asylum  claims.  In  FY  1992,  over  103,000  asylum  claims 
were  filed  and  fewer  than  12,000  claims  were  decided.  Given  the 
number  of  administrative  and  legal  appeals  available  to  asylurn 
applicants,  it  is  not  possible  to  estimate  in  what  year  cases 
filed  today  will  be  finally  adjudicated.  A  thorough  background 
check  is  not  possible  on  most  of  these  applicants,  and  the  INS 
does  not  even  have  accurate  names  on  many  of  them. 

Aliens  arrive  at  airports  in  the  U.S.  with  no  documents  at 
all  and  are  sent  out  to  the  streets  hours  later  with  no  positive 
identification  and  only  a  promise  to  appear  for  a  future  asylum 
hearing.   Not  surprisingly  most  of  these  people   never  appear  for 
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their  hearing.  Tens  of  thousands  of  people  arrive  in  this 
country  each  year  in  this  bizarre  manner.  Most  of  them  would  not 
be  permitted  to  rent  a  video  at  the  neighborhood  video  store 
without  providing  more  documentation  than  they  provided  to 
federal  authorities  to  be  granted  admission  to  this  country. 

The  threat  presented  to  this  country  is  at  least  two  fold. 
First,  there  is  an  immediate  threat  to  the  physical  security  of 
American  citizens.  This  threat  is  real.  At  least  one  of  the 
people  arrested  for  bombing  the  World  Trade  Center  entered  the 
country  by  asking  for  asylum  and  not  providing  a  single 
identifying  document.  Alien  smuggling  organizations  use  the 
gaping  hole  in  the  current  system  to  overload  certain  ports  and 
to  enter  thousands  of  people  into  this  country  on  their  basis  to 
pay  for  the  smuggling.  The  World  Trade  Center  suspects  are 
merely  the  most  publicized  illustration  of  a  longstanding  and 
continuing  problem. 

The  second  threat  presented  by  the  loopholes  in  the  current 
admission  system  is  a  threat  to  the  orderly  governing  of  the  U.S. 
Congress  has  passed  a  series  of  laws  determining  who  shall  be 
admitted  into  this  country.  There  is  virtually  unlimited  demand 
for  entry  into  the  U.S.,  and  Congress  has  sought  to  distribute  a 
limited  number  of  entry  slots  among  the  unlimited  demand.  In 
this  way,  the  country  decides  how  many  people  will  enter  and 
under  what  conditions.  People  enter  under  assumed  names,  apply 
for  asylum,  and  either  fail  to  appear  for  a  hearing  or  appeal  the 
denial  of   asylum   for   years.     In   the   end,   very   few  asylum 
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applicants  ever  leave  the  country  because  they  abscond  at  some 
stage  in  the  process.  In  this  way,  the  difficult  decisions  made 
by  Congress  are  rendered  irrelevant,  and  the  rule  of  law  itself 
is  flouted. 

Proposed  Responses  to  the  Problem 

The  three  bills  under  discussion  today  complement  each  other 
and  represent  a  measured  response  to  the  threat  posed  by  our 
porous  border.  These  bills  will  not  solve  the  problem  outlined 
above,  but  they  are  a  step  in  the  right  direction. 

These  bills  seek  to  amend  a  system  of  humanitarian  entry 
that  is  part  of  the  world's  most  generous  system  of  immigration 
and  must  be  considered  in  that  context.  The  Immigration  Act  of 
1990  significantly  increased  the  number  of  legal  immigrants  to 
this  country  each  year.  Persons  fleeing  persecution  can  be 
admitted  or  remain  in  the  U.S.  under  three  different  methods. 
Aliens  can  enter  as  refugees  and  can  remain  here  either  through 
the  asylum  process  or  under  temporary  protected  status.  This 
bill  would  adjust  the  asylum  process,  but  it  would  not  affect 
either  the  other  forms  of  humanitarian  entry  or  the  legal 
immigration  system. 

H.R.  1355  -  The  Exclusion  and  Asylum  Reform  Amendment  of  1993 
H.R.  1355  represents  the  fundamental  building  block  of  the 
reforms  under  discussion  today.  It  will  do  the  most  to  reduce 
abuse  of  the  system  of  humanitarian  entry  and  to  permit  persons 
with  legitimate  claims  to  receive  the  protection  offered  under 
U.S.   law.     This   bill   provides   for   the   exclusion  of  aliens 
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presenting  fraudulent  or  false  documents  or  failing  to  produce 
any  documents  in  an  attempt  to  enter  this  country.  The  bill 
empowers  the  immigration  officer  at  the  port  of  entry  to  exclude 
the  alien  without  further  hearing.  There  is  an  important 
exception  for  persons  seeking  admission  on  the  grounds  that  they 
are  fleeing  persecution.  These  persons,  even  if  they  have 
attempted  entry  under  a  false  or  fraudulent  document  are  provided 
a  hearing  before  a  specially  trained  immigration  officer.  If  the 
applicant  fails  to  establish  a  credible  fear  of  persecution,  the 
alien  is  excluded  from  the  U.S. 

The  initial  screening  of  the  asylum  claim  by  an  immigration 
officer  is  crucial.  The  immigration  officer  will  determine 
whether  the  would  be  asylum  applicant  is  more  likely  than  not 
telling  the  truth  and  whether  there  is  a  significant  possibility 
that  the  alien  could  be  persecuted  if  returned.  This  standard  is 
lower  than  the  standard  the  alien  would  have  to  establish  to 
merit  a  grant  of  asylum  and,  if  properly  applied,  would  insure 
that  aliens  with  substantial  claims  would  be  provided  Che 
opportunity  to  pursue  those  claims  through  the  asylum  system. 

H.R.  1355  also  reiterates  that  aliens  are  only  deemed  to 
have  entered  this  country  for  immigration  purposes  when  they  have 
been  inspected  and  admitted  by  an  immigration  officer.  Moreover, 
the  bill  further  streamlines  the  admissions  process  by  limiting 
judicial  review  of  determinations  made  with  respect  to  admissions 
fraud  and  lack  of  documentation.  This  recognizes  the  privilege 
of  entry  to  the   U.S.  cannot   become  a   right  for   all  aliens  who 
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seek  to  enter.  It  also  recognizes  that  persons  determined  not  to 
be  fleeing  persecution  will  have  sufficient  other  opportunities 
to  enter  the  U.S.  after  obtaining  accurate,  non-fraudulent 
documents . 

Passage  of  some  form  of  expeditious  exclusion  is  the  single 
biggest  step  that  Congress  can  take  to  regain  control  of  who 
enters  the  country  through  our  ports  of  entry.  H.R.  1355 
provides  for  a  balanced  approach  to  expeditious  exclusion  that 
protects  both  aliens  fleeing  persecution  and  the  physical 
security  of  American  citizens.  Had  H.R.  1355  been  in  place, 
Soviet  defectors  appearing  at  John  F.  Kennedy  Airport  would  have 
been  admitted;  at  least  one  of  the  World  Trade  Center  bombing 
suspects  would  not. 

H.R.  1153  -  The  Immigration  Pre  inspect i on  Act  of  1993 

Preinspection  offers  both  facilitation  and  security  benefits 
to  travellers  and  to  the  U.S.  As  a  security  measure, 
preinspection  complements  expeditious  exclusion  at  the  ports  of 
entry  in  this  country.  Preinspection  is  in  no  way  a  substitute 
for  the  kind  of  expeditious  exclusion  provided  in  H.R.  1355. 
Preinspection,  however,  deserves  the  strong  support  of  Congress 
because  of  its  significant  security  benefits  as  well  as  its 
facilitation  features. 

H.R.  1153  also  would  expedite  immigration  processing  by 
enhancing  the  cooperation  between  INS  and  air  carriers,  'by 
clarifying  Congressional  intent  that  no  personal  interview  is 
required   in   the   conduct   of   an   inspection,   by   limiting  the 


339 


information  that   a  manifest  may  contain  and  by  establishing  time 
deadlines  for  inspections,  among  other  items. 

Many  of  these  matters  make  good  sense  and  will  facilitate 
travel  without  significantly  compromising  security.  The 
restrictions  limiting  information  on  the  manifest  should  be 
amended.  In  the  World  Trade  Center  bombing  case,  suspects  were 
tracked  down  in  part  based  on  address  information  that  would  not 
be  permitted  under  H.R.  1153  as  it  currently  stands. 

Congress  should  also  clarify  its  support  of  pre  inspect  ion 
facilities  to  overcome  structural  inertia  within  the 
Administration.  The  benefits  of  pre  inspect i on  flow  mainly  to  the 
Department  of  Justice  agencies,  and  the  burdens  of  preinspect i on 
fall  mainly  on  the  Department  of  State.  If  pre  inspect  ion  is  to 
be  implemented.  Congress  should  be  more  direct  in  defining  the 
Department  of  State's  role.  The  Attorney  General  cannot 
establish  pre i nspect ion  stations  merely  with  the  consultation  of 
the  Secretary  of  State.  The  Department  of  State  must  negotiate 
preinspection  agreements  and  otherwise  support  preinspection 
stations  overseas.  The  statutory  language  should  be  strengthened 
to  compel  the  assistance  of  the  Secretary  of  State  in 
establishing  preinspection  sites  after  the  completion  of  his 
consultative  role. 

H.R.  1679  -  The  Asylum  Reform  Act  of  1993 

Before  reaching  the  specifics  of  the  proposal,  let  me  stress 
the  need  for  this  type  of  review  of  the  current  asylum  system. 
It  must  be  acknowledged  that  the   current  system   is  not  working. 
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and  that  there  are  costs  for  this  country  and  for  asylum 
applicants  in  adhering  to  the  old  way  of  doing  business. 

The  system  as  currently  structured  encourages  all  aliens  to 
file  an  asylum  claim.  The  incentive  to  file  a  claim,  any  claim, 
is  great  because  the  act  of  filing  provides  more  time  in  the  U.S. 
and  work  authorization.  The  overloaded  system  provides  a  further 
incentive  for  aliens  to  file  claims  and  creates  a  self  feeding, 
endless  loop.  The  more  people  that  file  claims  without  regard  to 
merit,  the  greater  the  backlog,  the  more  time  that  is  gained  by 
filing  a  claim,  and  the  more  claims  that  are  filed.  The  result 
is  a  system  overcome  by  manipulation  and  abuse. 

H.R.  1679  seeks  to  strike  a  balance  that  will  permit  an 
application  for  nonref oulement  to  be  determined  on  its  merits. 
The  bill  would  streamline  the  current  Byzantine  asylum 
adjudication  process  and  require  that  aliens  file  a  notice  of 
intention  to  apply  for  nonref oulement  within  seven  days  of 
entering  the  U.S.  The  bill  properly  provides  for  an  exception 
for  changed  circumstances  affecting  eligibility  for 
nonref oulement .  In  this  way  the  potential  applicant  is 
protected,  and  the  system  is  less  susceptible  to  manipulation. 
The  seven  day  time  period  reasonably  and  generously  provides  a 
window  of -time  for  an  individual  fleeing  persecution  to  notify 
the  U.S.  that  he  will  seek  nonref oulement . 

The  imposition  of  reasonable  procedural  time  limitations  is 
entirely  consistent  with  U.S.  law  and  with  international  treaty 
obligations.     Moreover,   a   bright   line   rule   that  places  the 
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initiative  on  the  shoulders  of  the  alien  seeking  the  exercise  of 
discretion  will  reduce  the  manipulation  and  gamesmanship  that 
abuses  the  current  system. 

H.R.  1679  provides  that  an  applicant  must  establish  that  it 
is  more  likely  than  not  that  he  would  face  persecution  in  his 
country  of  nationality  in  order  to  be  granted  nonref oulement . 
The  current  process  uses  a  different  standard  that  Congress 
adopted  in  1980.  That  standard,  being  created  by  statute,  can  be 
amended  by  statute.  The  more  likely  than  not  standard  proposed 
here  is  an  appropriate  and  generous  standard  that  reflects  hard 
lessons  learned  as  this  country  has  lurched  to  the  currently 
overwhelmed  process. 

H.R.  1679  provides  certain  timelines  for  the  scheduling  of 
nonref oulement  hearings.  It  should  be  made  explicit  that  these 
timelines  provide  no  substantive  rights  to  the  applicants.  The 
bill  should  be  amended  to  read  that  the  deadlines  are  to  be  met 
to  the  maximum  extent  practicable  in  order  to  avoid  litigation. 

H.R.  1679  would  also  permit  an  asylum  applicant  to  bring  his 
family  to  this  country  after  the  adjustment  of  status.  This  is 
consistent  with  the  humanitarian  concerns  underlying  the  system 
of  nonref oulement  and  asylum.  Streamlined  procedures  that  would 
provide  more  control  over  the  asylum  process  encourage  the 
generous  application  of  discretion  to  permit  the  admission  of 
family  members. 

Conclus  ion 

Congress  deserves   commendation  for  reviewing  the  process  of 
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humanitarian  admission  to  this  country.  The  current  asylum 
system  is  abused  and  represents  a  threat  to  the  physical  security 
of  the  U.S.  Rampant  abuse  also  undercuts  the  government's 
control  of  our  borders  and  ability  to  implement  the  immigration 
laws  . 

Each  of  the  three  bills  under  consideration  deserve  support. 
Of  these  proposals,  H.R.  1355,  the  Exclusion  and  Asylum  Reform 
Amendments  of  1993,  offers  the  most  immediate  practical  benefit 
to  fair  and  generous  enforcement  of  our  immigration  laws.  H.R. 
1153,  the  Immigration  Pr e i nspect i on  Act  of  1993,  will  help  the 
current  problem  from  growing  worse  by  screening  out  mala  fide 
applicants  for  -^ntry  before  they  board  a  plane  overseas. 

H.R.  1679,  the  Asylum  Reform  Act  of  1993,  offers  the  most 
comprehensive  proposals  to  help  repair  the  asylum  system.  The 
bill  streamlines  the  current  asylum  process  and  emphasizes  the 
nonr  e  f  oul  ement  process.  The  proposed  reforms  wovild  speed  the 
adjudicatory  process  without  backing  away  from  this  country's 
commitment  to  protect  those  fleeing  persecution. 

Each  of  these  complementary  proposals  deserve  support. 
Although  certain  minor  amendments  are  required  to  render  these 
bills  completely  consistent,  each  proposal  addresses  a  different 
aspect  of  a  significant  problem.  However,  these  proposals  will 
not  by  themselves  resolve  the  problems  presented  by  the  current 
asylum  system.  I  urge  you  to  go  further  to  repair  this  broken 
system.  For  example,  the  current  asylum  backlog  must  be 
eliminated.    Vcu  should   consider  requiring   each  pending  asylum 
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applicant  to  submit  a  new  application  under  the  new  system. 
Also,  the  problem  of  absconding  applicants  should  be  addressed. 
Failure  to  appear  at  any  administrative  or  court  hearing  should 
result  in  immediate  exclusion  from  this  country.  Forfeited  bonds 
should  go  to  a  fund  dedicated  to  locating  and  removing  absconding 
applicants.  The  current  system  encourages  filing  of  a  new 
application  if  an  absconder  is  apprehended. 

I  thank  you  for  the  opportunity  to  appear  before  you  today 
and  urge  your  support  for  each  of  the  bills  under  consideration. 
They  represent  a  good  start  in  resolving  a  difficult  situation, 
and  you  deserve  commendation  for  your  continued  efforts  to 
balance  the  important  twin  goals  of  humanitarian  generosity  and 
the  integrity  of  our  laws. 
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Mr.  Mazzoli.  Again,  let  me  thank  this  panel  for  really  excellent 
testimony,  and  some  very  thought-provoking  comments. 

I  am  really  not  sure  exactly  where  to  begin.  I  might  beg^n  by  just 
starting  witn  Mr.  Lempres,  and  then  just  sort  of  working  my  way 
back. 

I  have  forgotten  who  it  was,  or  maybe  I  heard  a  little  comment, 
or  maybe  somebody  from  one  of  the  earlier  panels  talked  about  this 
backlog  of  these  cases  as  being  illusory.  I  have  it  written  down 
here,  and  I  was  going  to  ask  you  the  question  anyway,  about 
whether  the  backlogs  are  real  or  imagined  or,  as  you  say,  some- 
what inflated. 

You  suggested  that  the  people  on  that  backlog  be  required  to  re- 
apply in  order  to  get  where  they  are.  However,  I  think  that  you 
and  some  of  the  other  ones — and  I  believe  it  was  Mr.  Leiden — 
talked  about  concentrating  on  the  current  caseload;  rather  than  to 
simply  kill  ourselves  trying  to  figure  out  what  to  do  with  the  back- 
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[owever,  how  do  you  see  asking  these  people  to  reapply,  when 
I  think  it  is  fair  to  say  that  many  of  them  not  only  do  not  want 
to  come  back,  but  they  have  gone  and  you  probably  can  not  even 
reach  them.  You  might  send  out  a  registered  letter  and  it  would 
come  back  that  the  person  is  not  at  the  address. 

How  do  you  go  about  getting  people  to  reapply? 

Mr.  Lempres.  Well,  they  have  got  an  obligation  to  keep  the  Im- 
migration Service  posted  of  their  current  address. 

Mr.  Mazzoli.  So  if  you  sent  a  letter,  registered  mail,  to  the  last 
known  address  that  the  individual  has  left  with  the  INS,  and  that 
letter  is  returned,  and  then  people  go  out,  and  nobody  is  there, 
then  that  could  be,  then,  the  basis  for  saying  that  you  have  lost 
your  opportunity  to  obtain  the  benefit  of  asylum,  or  you  have  lost 
your  benefits  in  some  other  fashion? 

Mr.  Lempres.  Yes. 

Mr.  Mazzoli.  That,  alone,  would  constitute  that? 

Mr.  Lempres.  Let  me  say  this.  That  sounds  draconian.  However, 
they  do  have  an  obligation  to  keep  the  INS  informed  of  where  they 
are.  I  think  it  has  been  a  long  time  since  that  obligation  has  been 
routinely  required  or  followed  up  on  by  the  INS. 

However,  that  is  how  you  lose  control  of  a  system.  That  is  how 
the  system  is  so  susceptible  to  abuse  and  manipulation.  If  we  are 
going  to  put  some  integrity  back  in  the  system,  I  think  something 
is  going  to  have  to  be  done  to  clean  up  that  backlog. 

I  heard  some  references  of  people  talking  about,  perhaps,  going 
to  a  system  where  we  focus  on  the  new  applications  that  come  in, 
and  that  we  go  to,  in  effect,  a  last  in/first  out  system  of  adjudica- 
tion. 

I  think  that  that  is  the  wrong  thing  to  do.  What  it  does  is,  in 
effect,  grant  amnesty  to  everyone  in  that  line.  We  have  gone 
through  a  great  deal  with  the  amnesty  in  the  1986  act. 

Mr.  Mazzoli.  That  is  true.  I  agree  with  you  there. 

Mr.  Lempres.  I  think  that  we  can  not  go  through  either  an  open 
amnesty  program  or  a  back-door  amnesty  program.  The  burden  is 
clearly  upon,  and  properly  ought  to  be  upon,  those  people  who  are 
seeking  the  protection  of  the  United  States  from  persecution,  wher- 
ever that  persecution  is. 
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Mr.  Mazzoli.  Let  me  just  sort  of  quickly  ask  you  a  couple  of 
questions.  Do  you  see  any  validity  in  the  idea  of  setting  up  certain 
tests — one  of  which  would  be  if  you  came  here  from  a  third  coun- 
try, or  a  country  other  than  your  country,  and  a  country  in  which 
you  are  not  suffering  persecution — such  as  Mr.  McCoUum's  bill 
(Joes — does  that  set  up  of  a  different  approach  or  a  different  process 
at  that  point? 

We  have  heard  that  there  is  the  belief  that  people  who  show  up 
with  that  document,  as  against  fraudulent  documents,  are  really 
part  of  the  international  syndicate.  That  is  because  that  is  how 
they  operate.  They  recycle  those  good  and  valid  looking  papers. 

Do  you  see  those,  from  your  vantage  point  as  a  former  actor  in 
the  INS,  to  be  realistic,  or  do  you  think  that  is  being  too  harsh  or 
too  severe  or  too  uncaring? 

Mr.  Lempres.  There  are  two  different  questions.  I  will  approach 
them  separately,  if  I  can. 

I  think  that  the  very  concept  of  asylum  is  offering  protection  to 
someone  who  is  fleeing  persecution.  It  is  not  intended  to  provide  an 
individual  with  the  ability  to  select  in  which  of  several  safe  coun- 
tries he  or  she  wants  to  live. 

I  think  that  if  you  have  come  through,  for  example,  London, 
under  current  law,  if  you  have  not  firmly  resettled,  you  are  not  re- 
turned to  London.  I  would  question  that,  because  I  think  it  makes 
good  sense  to  return  a  person  to  a  country  where  he  is  safe  from 
persecution. 

If  you  have  successfully  avoided  the  persecution  that  has  caused 
you  to  leave  your  home  country,  then  the  burden  on  the  United 
States  ought  to  be  greatly  diminished. 

Mr.  Mazzoli.  Would  you  say  that  if  you  had  just  transited 
Heathrow,  do  you  mean  by  that  that  you  have  to  have  lived  in  Lon- 
don for  a  few  months  or  a  few  years,  or  something? 

Mr.  Lempres.  I  would  say  that  if  you  have  transited  Heathrow, 
that  there  ought  to  be  a  burden  on  you  to  explain  why  you  came 
to  the  United  States,  instead  of  staying  in  the  U.K. 

There  is  a  practical  matter,  and  maybe  this  ought  to  be  some- 
thing, addressed  to  the  Department  of  State. 

I  do  not  know  what  kind  of  retribution  that  would  lead  to  on  the 
international  arena.  I  know  that,  clearly  the  way  the  system  is 
now,  it  benefits  almost  every  other  country  in  the  world. 

If  we  go  into  a  system  where  you  are  returned  to  the  country  of 
first  asylum  or  the  country  from  which  you  transited,  the  benefits 
would  flow  to  the  United  States,  to  the  detriment  of  many  of  our 
European  allies.  I  don't  know  how  that  would  be  accepted. 

However,  I  think  from  our  perspective,  that  is  the  appropriate 
thing  to  do,  to  go  back  to  the  country  at  which  you  were  first  safe. 

Mr.  Mazzoli.  Dr.  Teitelbaum,  once  again,  you  have  managed  to 
cram  a  lot  of  history  and  a  lot  of  the  activities  of  human  kind  into 
a  fairly  brief  statement.  I  really  applaud  you. 

I  was  struck  by  a  couple  of  things.  You  used  the  term  or  the 
phrase,  at  some  point,  "copious  due  process."  Ms.  Sale,  earlier 
today,  had  used  the  term  before  you  when  Mr.  Leiden  came  in.  She 
talked  about  laborious  and  extensive  due  process. 
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I  use  that  as  a  launch  point  for  a  question.  You  said  that  the  cur- 
rent law  has  "laborious  and  extensive  due  process."  However,  that 
is  different  than  due  process. 

I  guess  I  would  ask  you  the  same  thing:  copious  due  process  is 
different  than  due  process.  Is  that  your  belief,  that  you  can  still 
preserve  the  generosity  of  the  program,  and  the  care  of  the  pro- 
gram, under  due  process,  without  going  to  what  makes  that  copi- 
ous? 

Mr.  Teitelbaum.  Well,  I  think  it  depends  on  your  mindset.  If  you 
believe  that  justice  is  sei^iced  by  copious  due  process  only,  then 
you  would  not  accept  the  proposition. 

If  you  believe  that  there  are  alternative  ways  to  achieve  justice, 
which  are  fair,  informed,  and  neutral  adjudication,  in  a 
nonadversarial,  nonconfrontational  kind  of  situation,  such  as,  say, 
the  French  legal  system  pursues  for  much  of  its  justice;  then,  that 
is  a  different  model  of  justice  from  the  American  jurisprudential 
philosophy.  I  think  that  you  can  certainly  get  a  just  and  fair  out- 
come, without  copious  due  process. 

Mr.  Mazzoli.  Well,  it  is  interesting.  I  guess  it  is  like  the  old 
story  that  beauty  is  in  the  eye  of  the  beholder. 

In  a  sense,  if  you  look  at  due  process  from  one  set  of  eyes,  and 
it  is  everything,  plus  the  kitchen  sink.  Then  if  you  look  at  due  proc- 
ess from  another  side,  it  is  as  you  have  explained.  It  is  a  fair,  hu- 
mane, adjudication  of  a  claim  by  intelligent,  informed  people,  in  a 
nonconfrontational,  nonintimidating  setting;  and  there  is  your  due 
process. 

However,  that  would  not  pass  muster  by  those  who  feel  that  it 
should  be,  again,  everything  but  the  kitchen  sink.  I  guess  that  is 
really  where  we  come  out. 

I  thought  it  was  very  well  said  that  unless  we  deal  pragmatically 
and  humanely  with  an  asylum  system,  which  is  not  working  or 
which  has  gone  amuck,  we  then  have  corps  problems — severe  prob- 
lems. These  are  problems  that  Germany  has  experienced,  or  prob- 
lems that  we  have  had,  and  you  have  detailed  them  in  your  many 
intellectual  studies  on  demography  and  the  process  here. 

I  am  proud  that  in  America,  we  rarely  give  over  to  those  atti- 
tudes, and  we  rarely  succumb  to  those  temptations.  However,  we 
have,  in  our  past,  done  exactly  what.  When  we  are  facing  a  situa- 
tion, it  is  important  that  we  deal  with  it  pragmatically  and  hu- 
manely. 

I  guess  I  would  suggest  that  you  do  not  think  that  those  are  mu- 
tually exclusive  or  impossible  to  pull  together? 

Mr.  Teitelbaum.  No,  I  don't.  I  think  it  is  very  important  to  re- 
member this  differential  we  make  between  the  treatment  granted 
to  the  same  person,  depending  on  where  that  person's  feet  are 
standing. 

If  we  really  believe  in  due  process  of  the  copious  form,  for  any- 
body who  has  a  claim  of  any  kind,  to  be  a  refugee,  then  we  should 
argue  in  favor  of  all  of  that  due  process,  accessible  to  all  people  ev- 
erywhere, who  are  claiming  to  be  a  refugee. 

Mr.  Mazzoli.  As  you  know,  I  agree  with  you  on  that  peculiar — 
or  at  best,  we  can  call  it  peculiar — policy  toward  Haiti.  It  is  largely 
a  product  of  exactly  as  you  have  described  it. 
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Once  a  person  has  landed  in  the  United  States,  whether  they 
come  in  after  passing  the  screening  test  in  Guantanamo,  or  they 
come  in  because  they  have  taken  the  boat  through  Windward  Pas- 
sage, that  triggers  a  whole  new  set  of  implications,  a  whole  new  set 
of  treatments,  a  whole  new  set  of  protections,  new  sets  of  counsel 
requirements,  new  sets  of  appeals,  and  new  standards  of  proof 

That  is  what  our  colleagues  were  concerned  about  2  years  ago, 
when  we  passed  our  bill,  which  was  a  fairly  gentle  look  at  that  set- 
ting. What  the  administration,  apparently,  has  included,  can  not  be 
allowed  to  happen,  because  of  what  happens  at  that  point. 

Therefore,  I  think  you  are  exactly  right.  Underlying  that  pecu- 
liar, and  some  would  say  aberrant,  policy  is  what  happens  when  a 
person  reaches  the  United  States. 

Mr.  Teitelbaum.  That's  right. 

Mr.  Mazzoli.  If  we  could  change  what  happens  when  a  person 
reaches  the  United  States,  to  say  that  we  can  examine  them  care- 
fully in  the  United  States;  then,  if  they  do  not  pass  much  of  the 
exam,  we  send  them  back.  We  do  not  make  them  paddle  back,  but 
we  take  them  back  in  a  correct  way. 

You  probably  have  nobody  arguing  the  point  of  ending  the  inter- 
diction, and  of  closing  down  Guantanamo,  and  bringing  everybody 
here. 

Mr.  Teitelbaum.  I  think  that  is  right.  In  addition,  another  ad- 
vantage would  be  to  remove  the  incentive  that  we  provide  to  people 
to  take  very  dangerous  routes  to  claim  a  refugee  status.  It  would 
be  much  better  to  do  what  we  are  doing  now,  I  think — maybe  not 
very  well,  but  to  do  it  better.  That  is,  to  allow  such  people  to  claim 
refugee  status,  without  getting  in  an  unstable  boat. 

Mr.  Mazzoli.  I  did  read  your  statement  last  night,  and  intend  to 
reread  it  again. 

However,  you  say  in  two  different  ways  that  our  intended  hu- 
mane policy  has  rendered,  "weird,"  as  well  as  "inhumane,"  our  ulti- 
mate asylum  policy. 

I  think,  in  the  same  way,  you  said,  for  high-minded  reasons,  that 
asking  for  purity  and  copiousness  has  done  terrible  damage  to  the 
overall  immigration  system. 

So  I  think  that  what  we  have  to  do  is  to  be  pragmatic  and  hu- 
mane at  the  time.  I  think  our  committee  certainly  is  going  to  en- 
deavor to  do  that. 

Mr.  Stein,  you  said  almost  the  same  thing  as  Dr.  Teitelbaum, 
that  in  a  sense  there  is  an  advantage  given  to  someone  who  starts 
here  with  the  process,  rather  than  one  who  starts  it  abroad.  You 
make  several  recommendations,  which  I  appreciate,  and  some  of 
which  deal  with  the  bill  that  I  have  introduced,  that  would  try  to 
improve  the  thing. 

However,  let  me  ask  you  this.  I  think  you  agreed  with  Mr. 
McNary  in  saying  that  detention  alone  would  not  solve  the  prob- 
lem. You  have  to  go  beyond  that. 

Do  you  think  money,  alone,  would  solve  the  problem,  here?  There 
are  people — and  I  believe  Ms.  Massimino  is  one  of  them  and  Mr. 
Rubin  was  another — who  feel  that  if  you  take  the  current  existing 
programs  that  we  have  on  the  books,  starting  in  1990,  and  add  the 
right  number  of  people,  and  train  them  correctly,  and  put  the  right 
amount  of  money  into  the  system,  then  you  don't  really  need  my 
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bill,  Mr.  McCollum's  bill,  or  Mr.  Schumer's  bill.  You  don't  need  any- 
thing. 

Mr.  Stein.  Again,  I  think  that  it  is  unrealistic,  given  the  poten- 
tial migration  pressure  on  this  country's  borders  in  the  next  15  to 
20  to  30  years — the  growth  of  the  international  labor  force — people 
with  everything  to  gain  and  nothing  to  lose,  wanting  to  move  to  a 
country  like  the  United  States. 

I  went  back  and  looked  at  some  old  testimony.  I  remember,  back 
in  1980,  we  assumed  that  asylum  was  primarilv  designed  for  peo- 
ple who  had  entered  this  country,  legally,  as  either  a  non- 
immigrant, or  student,  or  whatever. 

Then,  through  things  that  we  could  never  have  foreseen — cir- 
cumstances changed  because  of  a  coup  or  revolution,  they  couldn't 
go  home.  They  would  ask  for  asylum.  The  exception  to  that  was  the 
cold  war  refugee,  the  ballerina,  or  what  have  you. 

Then  through  the  1980's,  this  battle  went  on  with  the  demise  of 
the  cold  war,  where  there  were  the  groups  that  wanted  to  see  the 
right  wing  dictators  who  were  the  leading  edge  against  com- 
munism. Their  refugees  get  the  same  treatment  as  refugees  from 
Communist  countries — this  rubberstamping  process. 

These  people  who  are  now  caught  in  this  backlog  that  Robert 
Rubin  was  talking  about  are  really  the  residuals  from  this  battle. 
With  the  end  of  the  cold  war  being  fought  in  this  legislation,  the 
issue  is,  how  do  we  now  establish  a  new  asylum  policy  which  will 
treat  people  no  better  if  they  come  to  this  country,  first,  to  make 
their  claim,  than  if  they  were  to  do  it  from  outside  the  country? 

That  is  the  great  challenge.  Unless  you  solve  that  dilemma,  or 
unless  you  don  t  make  the  United  States  an  unattractive  target,  if 
you  will,  to  land  to  make  your  claim,  then,  as  I  think  Michael  says, 
you  are  never  going  to  rationalize  the  process.  We  are  always  going 
to  increase  the  numbers,  and  the  workload. 

Mr.  Mazzoli.  Well,  maybe  Mr.  Leiden,  you,  and  Ms.  Massimino 
can  help  me  here  a  little  bit,  too.  There  is  always  the  term  ambiva- 
lent, which  creeps  into  our  discussion. 

We,  as  a  people,  are  ambivalent,  because  just  as  you  point  out 
those  really  heart-rending  stories,  and  then  we  mentioned  earlier 
that  members  of  our  committee  either  have  parents  or  grand- 
parents who,  themselves,  came  here,  some  seeking  asylum,  and 
some  just  trying  to  have  a  better  life,  as  my  father. 

However,  the  fact  of  the  matter  is  there  is  a  kind  of  ambivalence. 
That  is  because  we  know  that  this  type  of  person  has  done  great 
things  for  America.  Also,  we  know  that  our  Nation  is  the  better  for 
it.  It  is  more  talented  and  the  more  vibrant,  as  a  result  of  this. 

So,  that  is  one  aspect  of  it.  Then  the  other  side  says,  "Yes,  but 
we  just  cannot  take  in  everybody.  There  are  millions  upon  millions 
of  people  who  would  like  to  come  here.  We  can  not  possibly  accom- 
modate them  through  the  system.  The  system  is  a  shambles.  It  is 
being  abused." 

Therefore,  the  other  side  of  that  is  that  we  have  got  to  take  some 
steps.  We  don't  want  to  take  steps  that  would  keep  out  these  good 
people.  We  know  them,  we  live  with  them,  and  we  are  part  of  a 
family. 

However,  on  the  other  hand,  we  know  that  we  should  not  let  ev- 
eryone in,  just  because  they  want  to  come  here.  That  is  because 
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there  are  millions  of  people  who  do.  Many  of  them  are  waiting,  le- 
gally, and  patiently  to  get  their  number  to  pop  up. 

The  more  we  let  in,  the  more  we  are  going  to  shut  down  legal 
immigration,  or  as  Father  Hesburgh  used  to  say,  "Unless  we  shut 
the  back  door  through  which  people  enter  illegally,  we  are  not 
going  to  be  able  to  keep  the  front  door  open,  through  which  people 
do  enter  legally,  as  immigrants  or  refugees." 

Let  me  ask  you  this.  Do  you  think  that  we  can  do  nothing  and 
just  hope  for  a  generous  fund  of  money  to  come  from  the  adminis- 
tration? 

Mr.  Leiden.  No,  that  is  not  my  solution.  I  think  that  reform  has 
to  be  made — and  if  I  was  not  clear,  let  me  just  say  this.  I  think 
changes  have  to  be  made. 

Mr.  Mazzoli.  I  am  making  this  thing  a  little  more  stark,  just  to 
see  where  we  are. 

Mr.  Leiden.  Changes  can  be  made,  so  that  we  can  have  a  system 
that  works,  that  eliminates  overburdening  the  process,  and  reduces 
applications  without  sacrificing  due  process. 

I  am  a  believer  in  that.  We  want  to  do  U.S.  asylum  processing 
in  an  American  way.  We  do  have  a  legal  tradition  that,  we  are 
proud  of  Just  because  they  do  it  some  way  differently  in  Romania 
or  somewhere  else,  and  they  think  that  is  OK  there,  that  does  not 
make  it  all  right  here. 

I  not  saying  that  there  should  not  be  changes.  I  think  there 
should.  In  my  testimony,  I  said  that  we  should  streamline,  we 
should  be  more  efficient,  and  that  we  should  change  the  priorities 
and  the  resource  allocations. 

I  am  concerned,  for  instance,  with  the  use  of  detention  where 
people  who  are  released  from  custody  are  just  kind  of  set  out  with 
a  waive  goodbye  and  told,  "Come  back  in  2  years  for  your  hearing." 

We  have  suggested  in  our  testimony,  and  we  have  already  spo- 
ken with  the  new  Justice  Department,  about  some  kind  of  periodic 
contact  or  other  kind  of  system  that  would  keep  the  pending  appli- 
cant in  contact. 

Mr.  Mazzoli.  It  would  be  very  important. 

Mr.  Leiden.  I  think  that  a  system  can  be  developed  or  improved, 
if  you  will,  under  the  current  law,  that  will  work,  that  will  deliver 
prompt  adyudications,  that  will  be  accurate,  that  will  be  fair,  that 
will  be  efficient,  and  that  will  reward  protection  to  deserving  peo- 
ple. 

Mr.  Mazzoli.  So  under  existing  law,  you  would  see  all  this  hap- 
pening, without  any  additional  changes  in  the  law? 

Mr.  Leiden.  Well,  as  I  said,  I  think  there  are  aspects  of  the 
preinspection  bill  that  I  think  make  sense,  I  think,  with  some  safe- 
guards. I  think  that  I  can  see  a  statutory  change  that  would  insist 
on  expedited  examinations  and  accelerated  hearings  at  the  air- 
ports, for  arriving  people  in  the  class  that  Mr.  McCoUum's  bill  ad- 
dresses. 

Mr.  Mazzoli.  For  example,  I  would  like  to  ask  you  the  same 
question,  Ms.  Massimino.  If  those  are  handled  by  adjudicators  that 
are  trained  in  the  subject,  and  I  do  not  think  anyone  challenged 
what  has  happened  since  1991;  that  is,  these  people  have  made  a 

food  faith  effort.  These  INS  officers  have  become  quite  expert,  and 
think  most  of  the  lawyers  agree. 
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This  is  not  just  some  kind  of  a  bum's  rush  and  a  quick  shuffle, 
and  out  thev  go  on  their  ear.  These  are  caring,  sensitive  people  who 
are  doing  this,  even  for  someone  who  has  no  documents  or  some- 
one, like  as  you  mentioned,  with  the  one  lady  who  comes  in  here, 
all  physically  and  emotionally  distraught. 

C^  we  not  do  something  like  Bill  is  talking  about,  given  the  fact 
that  we  also  have  the  "60  Minutes"  pieces  or  Tom  Brokaw's  pieces? 
If  you  can't,  even  within  the  field,  say,  "My  gracious,  that  is  not 
right," 

Mr.  Leiden.  As  I  said  in  our  written  testimony,  I  think  that 
there  is  a  measure,  a  statute  that  might  be  appropriate  that  would, 
very  quickly,  expedite  the  examination  and  the  removal  of  frivolous 
cases  of  abusers  of  the  system,  precisely  at  the  airports. 

Therefore,  I  ag^ee  with  that  approach.  I  am  not  saying,  "No 
change;  everything  is  fine."  I  agree  with  the  approach  of  change, 
but  we  have  to  be  careful  how  we  do  it.  I  can  conceive  of,  and  I 
think  I  have  detailed  this  at  length  in  my  testimony,  a  new  ap- 
proach that  would  provide  protection,  and  provide  that  important 
deterrence  to  people  who  abuse  it. 

Mr.  Mazzoli.  Well,  getting  back  to  what  one  of  the  earlier  wit- 
nesses said — and  it  might  have  been  Mr.  McNary — that  these  bills 
appear  to  be  complementary.  They  do  not  appear  to  be  necessarily 
intrusive,  one  on  the  other. 

Chuck's  bill,  basically,  in  essence,  is  to  try  to  keep  people  out  be- 
fore they  try  to  come  in,  if  they  do  not  have  some  right  to  come 
in,  or  if  they  are  trying  to  perform  some  scam  on  us. 

Bill's  bill  says  that  if  they  happen  to  go  through  Chuck's  arrange- 
ment and  wind  up  in  the  United  States,  then  for  those  that  are 
egremous  and  blatant  cases  of  trying  to  put  one  over  on  the  coun- 
try, uiey  get  a  quick  but  fair  treatment,  or  a  humane  treatment  but 
fair  and  expedited  treatment. 

Then  they  go  back  some  place;  using  as  elements,  do  they  come 
firom  a  country  in  which  they  were  not  persecuted?  Is  it  something 
when  they  do  not  have  documents  at  all,  because  that  fits  part  of 
the  profile  of  those  people  who  recycle  those  papers? 

Then  there  is  my  bill,  which  says  that  if  you  get  in  the  country, 
legally,  and  like,  I  think  the  1980  act  originally  contemplated,  peo- 
ple who  were  here  legally,  but  because  of  a  change  in  conditions 
in  their  country,  they  had  to  apply  for  some  relief  from  going 
back — and  that  is  still  the  case  in  some  cases.  People  come  in  le- 
gally, as  visitors  or  workers  or  something,  and  something  happens. 

However,  in  those  cases,  we  just  do  not  give  everybody  infinite 
bites  at  that  asylum  apple  and  give  them  contemporaneous  appeals 
or  simultaneous  appeals  or  appeals  through  the  administrative  ac- 
tion or  appeals  into  the  court  system.  That  is  because  the  end  of 
it  is,  it  just  really  makes  our  system  ridiculous. 

Ms.  Massimino,  maybe  you  can  help  me  a  little  bit  in  trying  to 
do  right  by  the  good  cases,  like  you  have  described,  and  then  put- 
ting down  some  pretty  heavy  barriers  for  those  people  who  try  to 
take  advantage  of  the  system. 

Ms.  Massimeno.  Well,  I  think  we  all  agree  that  we  have  a  prob- 
lem. The  problem  is  hurting  genuine  refugees.  We  want  to  take 
care  of  the  problem,  from  my  perspective,  in  part  to  help  those  peo- 
ple. We  do  not  want  those  people  to  have  to  wait  5,  6,  or  10  years 
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in  order  to  bring  their  family  members  over,  when  they  have  mani- 
festly founded  claims. 

I  did  not  want  to  give  the  impression  that  we  think  that  if  you 
just  throw  enough  money  at  this  system  that  that  will  fix  every 
problem.  I  do  not  think  that  will  fix  every  problem. 

It  is  obviously  an  underfunded  system.  I  think  most  of  us  here 
agree  with  that.  Therefore,  that  needs  to  be  addressed.  We  are  anx- 
ious to  work  with  you  and  others  to  come  up  with  creative  ideas 
as  to  how  that  can  be  addressed. 

However,  as  we  have  said  in  our  written  testimony,  I  think  there 
are  elements  of  all  three  of  the  bills  that  could  form  a  solution  to 
this  puzzle  that  we  are  working  on,  and  these  kind  of  conflicting 
impulses  that  we  have. 

In  our  written  testimony,  we  suggest  some  very  specific  additions 
of  some  process  that  I  think  would  not  reach  the  level  of  "copious" 
due  process,  but  would  protect  the  rights  of  people  who  are  legiti- 
mate refugees  and  are  arriving  here,  as  I  explained,  confused  and 
somewhat  bewildered,  so  that  we  can  guide  them  through  that 
process. 

Mr.  Mazzoli.  Yes. 

Ms.  Massimino.  The  UNHCR  has  been  very  helpful  in  providing 
guidance  on  what  those  procedures  should  be;  especially,  the  execu- 
tive committee.  I  rely  a  lot  on  this  book,  which  I  think  is  very  help- 
ful. 

[Book  displayed.] 

Ms.  Massimino.  The  executive  committee  of  UNHCR,  of  which 
the  United  States  is  a  member,  has  basically  recognized  this  prob- 
lem. We  do  not  have  to  be  "chumps"  to  be  fair  to  refugees. 

There  are  countries  that  suffer  serious  burdens  as  we  are  right 
now,  from  manifestly  unfounded  asylum  claims.  The  executive  com- 
mittee recognized  that  there  needs  to  be  a  way  for  countries  to  ad- 
dress that  problem.  Following  up  on  that  it  suggests  what  the  pa- 
rameters are  to  the  procedural  safeguards  for  refugees  in  which 
such  a  system  could  be  constructed. 

Mr.  Mazzoli.  I  have  had  the  honor  of  chairing  a  number  of  hear- 
ings over  the  years,  going  back  to  when  I  first  met  Dr.  Teitelbaum 
and,  I  guess,  Warren,  back  in  those  early  days. 

However,  I  am  not  sure  that  we  have  ever  had  a  day  quite  as 
good  as  today.  I  think  that  was  starting  from  panel  I,  right  through 
your  panel.  You  really  had  some  very  provocative,  interesting,  and 
imaginative  approaches,  including  the  philosophy  of  why  we  are 
here,  and  the  sort  of  pragmatic  approach  as  well. 

I  really  salute  all  of  you.  I,  on  behalf  of  my  colleagues,  want  to 
thank  all  of  you,  and  particularly,  the  last  panel,  because  you  have 
been  here,  virtually,  all  day  long.  If  you  need  an  excuse  for  the 
teacher,  I'll  write  you  one  out. 

[Laughter.] 

Mr.  Mazzoli.  Also,  I  want  to  say  again,  that  we  may  have  fur- 
ther followups  in  writing  and  questions  and  so  forth. 

Let  me  also  ask,  if  any  of  you  come  across  anything  which  is 
manageable  in  length  for  me  to  read,  because  I  read  a  lot  on  the 
airplanes,  and  so  forth,  I  would  be  very  happy  to  have  it. 

That  is  because  I  would  certainly  look  at  it  and  value  it.  This  is 
the  first  of  a  series  of  formal  and  informal  meetings  and  discus- 
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sions,  and  cups  of  coffee  that  my  friends  and  I  will  have  off  the 
floor,  just  to  kind  of  see  where  we  are,  and  what  we  can  craft  and 
come  up  with. 

I  do  not  want  to  go  beyond  this  and  be  too  much  of  a  Polly  Anna 
here,  because  this  is  a  vexing,  very  prickly  subject,  in  every  way. 
It  is  philosophical,  it  is  political,  it  is  economic,  it  is  historical,  it 
is  tradition,  and  it  is  everything.  I  do  not  want  to  minimize  the 
problem. 

However,  I  think  we  may  be  at  a  point  now  where  we  have  peo- 
ple of  disparate  views  and  highly  careful  and  thoughtful  people  of 
a  view  that  something  needs  to  be  done.  It  can  be  a  variety  of 
things,  including  strengthening  the  current  system,  improving  it, 
going  to  changes  statutorily,  or  changes  administratively. 

However,  I  think  if  we  do  not  take  advantage  of  this  and  seize 
this  opportunity  to  do  something  that  all  of  us  want  to  do,  which — 
again,  to  borrow  Michael's  words — are  pragmatic  and  humane  at 
the  same  time,  then  we  may  forfeit  the  opportunity  of  doing  any- 
thing carefully  or  anything  thoughtfully  or  anything  with  nuances 
or  subtleties. 

That  is  because  then  we  are  going  to  be  forced  to  one  side  of  this 
dial  or  the  other  side  of  the  dial.  Neither,  it  seems  to  me,  holds 
what  we  need  for  the  future. 

Therefore,  you  have  been  extremely  helpful  to  me  and,  I  think, 
my  colleagues.  I  want  to  thank  you  for  it. 

Having  said  that,  the  subcommittee  stands  adjourned. 

[Whereupon,  at  2:20  p.m.,  the  subcommittee  adjourned,  to 
reconvene  subject  to  the  call  of  the  Chair.] 
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THE  SEW  YORK  TIMES  METRO  WEDSESDAY  MARCH  It  1992 


A  Flood  of  Illegal  Aliens 
Enters  U.S.  Via  Kennedy 

lUquesting  Political  A$ylum  Is  Usual  Ploy 


^  iyOONATCtLALOaCH 
^kn«  UvuHMm  of  bur«mcntle 

p^f^tri.  hundrtdi  tt  OWfal  imim- 
Hiu    *rt    WHcnwf    the    couM/y 
f(M«h  Kefwwdy  InumattoMl  Atr- 
>Yvcry  ««««,  «v«fi  afur  M  »  d»> 
thM  a»*y  lull  Uw  praper 

j«»^Uw  Us  tu  momht.  Rcsaady. 

cfeAtry.  fu*  b>«n  noodnl  by  inv**- 
rfe^ttith  fortf4  (Mpen.  umprrx) 
pai^ni  ar  no  pauporu  tt  All  who 
Jn^off  their  pUnet  utt  ft  A  lor 
pQsc»]  iiytum  They  may  b»  lUr^l, 
li^  Vo»t  of  J»m  timpty  vaiush  into 
ite  ifnmt4riiM  »orM. 

99-'**  ^''^*'  trav«lm  cannot  be 
i2m  %jck  vufMwi  a  rwanftf  Bui  with 
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'ore  than  twO'thirds 
of  the  immigrants  do 
not  show  up  for 
hearings^ 


»  coun  bKktag  o<  mort  (h«B  14 
motiM  and  wii/i  onry  190  beds  m 
ir-tmion  cmirn  most  of  tlwm  an 
•!to*r4  into  iri«  country  ind  many 
ffmjin  tfl  the  Ne»  Yort  ar«a  Ulu- 
mjiHy  more  iAaa  iwo-Ovir^  do  not 
snow  up  tor  their  hcarvtgft. 

^■Op««  Bortftr 

■  Ttr.  (ratKin  o(l»ciais  uy  the  air- 
^n  ^4>  become  an  open  border  lo 
■.'e  Lmird  Siiet.  the  most  easily 
ferrC  -Ji  the  rounirv 

The  »ord  has  (one  qui.  '  vaid 
"  '*  ' — •  *  d'-»  (or  ol  ira- 
mi^rjiton  for  Nrw  York  viiy  f  air- 
port* and  teiporu-  It  1  easy  10  come 
:hrou(r)  here  The  peofkle  )usi  t>as»ca>- 
i>  t*w|h  at  inr  in»peciorv  They're 
(oini  10  fell  us  when  they  are  fomf  to 
.mmlgraic  ' 

uimi  AtiiiQ  Hussam  AaUtod  off  Ati* 
tall*  Fli(!)i  bM  from  MiIah  the  other 
da\  ne  used  ihe  only  two  »ords  o( 
C/ifiish  he  kr^«  Political  asylum.  ' 
Mr  Hussain  uid  to  an  immifraiion 
7l'-frT  r'-r:«ir(passronsai  the  doOf 
3/    ?!r  p  *nt 


Ho  held  ow  t  PtkiMAM  puipen 
Uekinf  iht  re^rtrad  vim  andi  «twi 
quentoncd.  thoofc  hu  be*d  and  uid 
he  ipak«  only  Urda.  Vithoui  a  tr»c» 
Cf^ttmt.  the  immtfratMB  offleef 
tu/veo  him  Dv^r  to  tnoiher  oTTtcrr 
wfto  kSkCd  Mi«  ,  fe»  ,uouo«,  to 
Ur**.  ordered  him  u  tppur  ai  a 
hearwt  before  an  iremitrtuoa  tvOm. 
ihca  ket  hiffl  mto  the  cousry     ^^ 

Uk*  childres  wammf  «  drwn  « 
caroa  irje.  ihe  men  and  «om«i 
awsntni  questioning  in  ihe  detemnn 
area  stick  uubtemJy  to  iheir  stenm 
kiid  vut  m  mcrue  9u«cl 

'I  have  only  UM  »ith  me. '  said 
AiulHussaoL another  Paktsiam *ho 
arrived  on  aa  E|ypt  Air  fli^hi  from 
Cairo  and  who  M>d  h«  hjd  been  beat- 
en by  Pakistani  troops,  t  dvi  i  mmd 
getlinf  oeaten  here.  I  II  do  any  ^ 
there  it.  Here  I  am  happy  " 

lUMtDay 

Thng  immitranis  are  but  a  small 
frvctnn  ol  the  esumaied  SOO0  pa»> 
scngers  a  day  comini  i^rau(h  Kc»- 
nedy  On  ihe  day  Ashtq  Hussa«  sr- 
rhi«L  41  people  came  «iihout  proper 
donunenis  and  more  tnanUOarnvvd 
tor  the  first  time  with  iheir  perma* 
acH  residency  documefHt. 

But  m  January,  a  record  I  2M  iH^ 
gal  immifraAis  were  caufht  comeif 
ihrtiufh  Kennedy,  almost  Ooubtt  the 
amount  of  sui  moruhs  «fa  Mi  Son- 
chift  esiimaied  thai  the  numbers 
could  reach  K  30*  by  the  end  of  the 
year,  an  Lncresie  of  1.000  since  19M 
Since  iMT,  the  number  of  people 
cau(ht  eniermt  the  country  wnhoui 
proper  dommeius  has  more  than 
doubled  rearhmc  4J '^Oinfi^il  19W. 
immitrainm  ofltculs  said 

They  arrive  at  Kennedy  on  a  spec-  ' 
I  rum  of  airlines  from  places  ai  (ar 
Huni  as  Braiii.  St|erta  Russia  and 
Britain  .^me  come  via  professKMUi 
'mutgli"!  "rr^ntzations  and  others 
U.y  ij*'-.o»r'.  ^..  -■   -■-  -■»'*-( 

Often  lawyers  for  immigr«nts  will 
call  the  lmmi|ration  jnd  Naiuraliu- 
iion  Service  even  before  the  flights 
land.  Ml  Sonrhik  said. 

Aa  lacrease  Last  Fall 

Last  fall,  there  was  a  marked  in- 
crease of  illegal  arnvalt  at  Kennedy 
loon  after  Los  Angeles  international 
Airpen  ofierwd  a  new  detention  cen- 
ter with  S40  b^s  In  Miami  ine  Im- 
migr«iiun   «nd   S^ibral-'ation   ien- 


t€»'%  large  center  aiao  «<ts  as  a  deter 
nm.  On  the  simiigiiflg  route  Ken- 
nody.  whKh  rsceives  12  percent  of  the 
naiRw  s  iranuKeaAK  iraffK.  has  or- 
come  the  ooJS'On  f«vontt- 

THe  duesi«r  of  fraudulefU  immi- 
gratioa  is  poiuicailv  sensiirve  Re- 
canity,  'he  Bush  Ad  m  mistral  ton  be- 
gan considering  *  plan  to  cunati 
lAarpiy  the  ngnis  oi  foreigners  leet- 
mg  poiiiical  ajyhim  trr  snowing  im 
mlgraim  authoniH^  lo  (ortMd  entry 
to  Ihoae  With  frauduirm  documemx 
T>iere  have  also  been  proposals  to 
«apand  a  program  thai  places  immi- 
fraiton  officers  abrvao  (or  pre-vv- 
tpecinn  purposes. 

ttrfUM*  Feel  VTcUmUnd 

The  issue  r  a  1  a  I M  become  a  bone  o* 
conieniwn  t>etw«n  J%«  immigration 
■ervice  snd  ihe  s.r  vw*.  Tht  airimcs. 
reiporuibie  for  inswnng  that  arriving 
pasaengers  have  pmper  documema 
Uon.  uy  ihey   red  victimiied  aod 

*  infairty  fined  by  immigration  au- 
thorities. Ust  year  a.rlines  paid  131 
ffliUion  Ji  fines,  t*^  RK.*iaro  Norton 
senior  director  of  the  Air  Trsnspon 
Association  of  AmerKa,  whK--  repre 
sent)  the  airlines  The  fines  a  re  S3  OOO 
a  perun  i(  passengers  arrive  wiowul 
documents,  and  ai/l.nes  are  uaSle  for 
all  dc.eniion  rssis  o(  any  iransii  pas- 
sengers *ho  ask  tor  political  asylum 

Sajne  Siarsci.  Weed  lor  Word 

Airbnes  insist  they  cannot  be  re- 
sponsible for  passengers  wno  destroy 
ifkcir  documenu  rurmg  the  fltghi  or 
hand  (hem  off  lo  imugglmg  couriers. 
In  January.  L^e  ^ir  Transpon  Aisoct- 
aim  filed  a  LJwsuti  against  the  im 
migration  and  Naturaiiui^n  Servtce 
ov^  Ihe  agreement  under  which  the 
asrlmes  may  oe  'rnei 

'%ere  jusi  Meing  the  tip  of  the 
ceterg  and  u  s  moving  fast"  Mr 
Norton  said  The  I  N  S-  is  not  going 
to  aoNe  this  by  titimg  back  ar4  fining 

Ihe  airtinei  ' 

TV  Ji;r:e»  --ji  these  ir-rrritrjTis 
lei;  ■— —  ^-J-  -  ;'f.*fft  i.-e  3'  en 
repeaied  word  ':,t  word  AsriK}  H^s- 
sain,  a  smi;  —a-  n  jeans  ard  a  j-sy 
Iea•-^eT  :*cke?  a^Ti*  d  *:ihcii  e— -o- 
tion  tc  Jcs--cv-g  r.  i  f**  j<yu 
menu  while  on  ;he  f^^ni  tc  Nrw 
York  H  s  5fi.4  xytage  •«>  a  lha^^- 
lea'her  jtiAcv  case  trai  c;;ria.ned 

nc  C:Ci.-«.*S      _  *.      r.i    •.   ,.        ."    "     ' 

siarus  ai^esforeo  thai  eve.-.ng.  'y 
said  he  was  a  .riember  o(  ihe  opposi- 
tion Pakistan  P-rp^  s  Part>  and  hao 
been  ailed  b>  r*  preseri  Govern 
mert  and  nik»o  >ain  if  he  reionvfd 

"1   know    the   trswers  3y  heart. 
latd  an    mingfiiion  officer   at  he 
Quesi-oned  a   Pjit.s:ani  m  Cdu      I 
cewid  *r;:e  iv-e  .r  m>  tteep 

TV:e  •-r»  . '  cues'  crj  n  j':  ir-fi 
Mr  H.s>a  r.  s  j  i«ers  *^re  pt  .tie 
but  «aguc  '  *-:  go  tjrk  oni>  »r.m 
(^ere•lpeacr  *  ^ikisun  ^e  tni.si 
ed   He  sdCed  "j    r.e  kf*rw  no  one  in 

New  York 

sttiio*—  rs^^a  iinfrh  .i  vci's 
otdtJ.lan-2  -•  *miied  tnr-,jgh(gi 
Ihe  eriire  -  -  ^»  Hr  r.irneo  ar 
Indian  p3S«X-  ?vt  the  pKiure  :n>«>c 
was  of  -.'^i.-i- »  -^i"  ^'  Sirgh:;-d 
hek-t»  .-.  ■'■    '  York  jid^Jd 

Red  the  P.-  -0  bct-jse  of  the  civil 
»ar  bri»-  -^  -■  *!*  miliums  and  the 
Indian  n-i     *''  ^         .    .—  ^ 

I  ami--  a'jrmer.  he  said  The 
ooiKC  saw:  i  |*.e  sre.ier  lo  me  mih- 
Urns  1  p-<  t*«0  tor  the  passpon 
from  a  man  ca..ed  Balmier  S.igh  in 
Jullj-*d*tr  if  I  go  back  I  will  tie  kiurd 
by  lie  mili.av.iorihe  Indian  polKe 

Several  '■oor*  after  his  flighi  had 
landed  when  i'*  q^est-ons  wrre  'm 
i»hed  Asi.a  H.^>*in  i  gned  a  Oucu 
mrm  *r^  *»-^t^  **  ""'^  "* 
crammeo  ,.-*    '  ^  "he  arriwls  area 

Hr  -a;  »■  Te  '^  fd  m  a  romrr  obuvi 
eus    to    ire    "i-gs    and    eM-nemeni 

>.-ound  h.m.  1^^  niciied   .'■•lo  the 

crowd 
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inii  WALL  51'KMT  JUUKWAL. 

Illegal  Alien 
Cited  in  Killings 
Outside  CIA 


By  John  J.  Tulka 

Siajf  nrporift  0/  Tiif  W*ij.  Stvcct  Jovki^al 

WASHINGTON  -  Mir  Aimal  Kansi.  who 
is  \x\nf  sought  in  (h«  kJllin;  of  tvo  C«ntnl 
Intrlligence  Agency  employes  outside  the 
agency's  headquiriers.  was  one  of  more 
than  1.600  Paiisunls  who  enter  the  U.S. 
UJepally  each  year. 

The  government  has  no  record  of  when 
Mr  Kansi  entered  the  U.S.,  according  to  a 
Stitr  I>panmen(  official,  who  asked  not  to 
be  Identified.  The  official  said  L»ut  the  use 
of  tounterfelt  or  altered  documents  Is  to 
widespread  and  lucrative  In  Pakisun  that 
II  has  attracted  criminals  and  terrorist 
froups. 

The  official  acknowledged  that  the  U.S. 
Embassy  in  Karachi  discovered  a  year  tgo 
that  some  members  of  a  terrorist  group, 
the  Muhajir  Quami  Movement,  had  been 
issued  tounst  visas  to  the  U.S.  According 
to  reports  in  Pakistani  newspapers  at  the 
ijme.  the  group  used  the  documents  to  get 
nd  of  some  of  its  more  unstable  members 
by  sending  them  on  one-way  trips  to  the 
U.S.  "At  the  time  they  were  Issued."  the 
offiaal  added,  "there  was  no  way  to  leU  the 
people  were  part  of  a  terrorist  group." 

U.S.  law  enforcement  ofridals.  how- 
ever, haven't  linked  Mr.  KaJisl.  S  years 
old,  to  any  organized  group. 

Pikisunis  are  the  second-largest  group 
entering  the  U.S.  with  phony  documents,  ! 
after  the  Chinese,  according  to  the  Sute  ' 
Department  official.  Generally,  when  Pa- 
kistanis arrive  Illegally  In  the  U.S.,  they 
are  given  temporary  work  permits  tiid 
allowed  to  remain  while  the  U.S.  Immlgrs- 
bon  and  Naturalizatinn  Service  torts 
through  their  cases. 

Duke  Austin,  a  spokesman  for  the  INS. 
uid  Mr.  KansI  was  one  of  2SO.000  immi- 
grants with  peni^ing  applications  for  politi- 
cal asylum.  At  the  time  of  the  Jan.  25 
sNxling.  his  caie  had  been  pending  (or 
more  than  a  year,  and  no  hearing  had  l>e<n 
KheduJed. 

According  to  »ire  senace  reports  from 
Quetu.  Pakistan,  Mr.  Kansi'i  hometown, 
he  bnefly  visited  his  family  there  last 
weeL  He  has  since  disappeared.  Yes- 
terday. Pakistan's  government  announced 
that  It  was  Joining  the  U.S.  In  the  hunt  for 
hin  Mr.  Kansi  is  said  to  be  the  son  of  a 
wealthy  building  contractor  and  has  a 
masier's  degree  in  English  literature  from 
a  un.versity  in  Pakistan. 


Before  the  shooting,  in  which  a  lone 
gunman  fired  an  AK  -<7  at  workers  arriving 
at  ijie  main  gate  outside  the  CIA's  head 
quarters  in  Langley.  Va  .  Mr.  Kinsi  had 
been  working  as  a  courier  for  Excel 
Courier  Inc..  a  Hemdon,  Va..  company 
that  b  owned  by  Chrstian  Marchetu.  Mr. 
MarchettI  I  father,  Victor  Marchetti,  Is  a 
former  CIA  official  who  resigned  In  the 
1970s  to  write  'The  Cult  of  Intelligence."  a 
tcalhing  atuck  on  the  CIA's  alleged  over- 
teas  political  manipulatwns  and  corrup- 
tion. 

.Christian  Marchetti  uid  that  there  was 
no  oonuct  between  Mr.  Kansi  and  Victor 
Marchetti,  *ho  has  an  ofnce  at  Excel,  and 
thai  Mr.  Kansi  made  no  deliveries  to  the 
OA-  Mr.  Kansi  was  "t  very  articulate. 
«ry  Intelligent  very  nice  guy,"  be  taid. 
"Were  shocked  to  find  out  how  he  could  be 
Involved  In  something  like  this." 

•  Mr.  Austin  said  the  US.  Tint  learned  of 
Mr.  Kansl's  presence  In  the  country  when 
the  INS  received  a  letter  dated  Feb.  1 1992. 
asking  for  political  asylum.  The  letter  taid 
that  he  had  entered  the  U.S.  at  Kennedy 
Airport  In  New  York  on  March  3,  1991.  But 
Mr-Austin  said  that  •there  Is  no  record  of 
his  entry  into  this  country." 

■The  State  Department  official  said  that 
It  is  possible  that  Mr.  Kansi  used  an  altered 
passport  to  enter  the  U.S.  under  another 
name.  In  Karachi,  such  passports  and  the 
visas  that  must  accompany  them  ire 
told,  and  the  picture  of  the  buyer  is  substi- 
tuted for  the  original  photo.  "Once  the 
buyer  enters  the  country,  the  passport  is 
maMed  back  to  Karachi  and  used  by  some- 
body else."  he  said. 

^Under  U.S.  law,  a  person  applying  for 
political  asylum  must  provide  evidence  of  a 
"well- founded  fear  of  prosecution  "  In  his 
or  her  home  country.  Mr.  Austin  said  the 
INS  couldn  t  release  Mr.  Kansi  $  letter 
because  It  Is  considered  confidential. 
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Cleric 
in  probe 
defied 

EVSban 


By  Mci^aei  Hedges 


Sbeflt  Omar  AWeJ  Rahman,  » 
Muslim  fundaiceatalist  lea<ier  be- 
mg  ia%«stigated  in  the  Worid  T^ade 
C^jilcr  bombing  probe,  was  living  in 
New  Jersey  despite  beir.g  "denied 
admissjon"  to  the  Urut<^  Stales  by 
immigration  officials  in  1992. 

Under  federal  Law.  those  denied 
admission  are  aIlov<d  to  enter  the 
country  untH  a  beahng  can  be  held 
before  an  immigniioo  judge.  That 
bearicg  was  beiJ  in  January,  but  • 
judge's  ruling  was  still  i>eoding. 

SbcH.  AbdelPj-hman  bad  been  on 
a  SLate  Departoem  list  of  tbose  «s- 
sodited  with  terrorist  groups  as  far 
back  as  1990  and  should  never  have 
been  alkivswl  in  the  United  States, 
according  «o  •  1990  report  in  the 
New  Vbrk  Timea. 

His  abiLty  to  stay  in  the  United 
States  despi'Le  his  widely  reported 
links  ID  lerronst  grwps  —  and  the 
Immigranon  and  Naturalization 
Service  decision  tc  dcrry  him  admis- 
sion in  1992  — points  up  weaknesses 
in  U.S  immigration  laws  also  ex- 
p.jjed  by  the  recent  case  of  sus- 
poued  CIA  loiler  Mir  .\imal  Kansi. 
e^'crls  said. 

-Alien  smuggling"  through  New 
York's  John  F  KerJicdy  International 
Airpor-.  -has  passed  the  crisis  level, 
with  1  ..-vlreds  of  aliens  with  bogus 
d-jcurronts  or  no  documents  at  all 
arrivir.g  and  claiming  'asylum,' " 
INS  District  Director  Benedict 
Ferro  wrote  in  Rome  earlier  this 
month 

Mr  Ferro's  cable  was  first  rc- 
ponec!  in  The  V'jiihmgton  Tunes  on 
Saturday 

"A  dj-.:'-Tbu".gly  high  percentage 
of  people  arn%  ing  by  air  with  no  Ic- 
('..umaie  docuincntanon  arc  people 
frcman^^sikhtrc  tlierc  is  a  terrorist 
cnviipr-  •.•?:i;"  !i3:d  or^c  INS  official 
■     •  Ti.o  chances  of 


the  U  S  nghi  row  are  nearly  lero" 
Sheik  Abdel  Rahman  had  slipped 
into  the  Uniled  States  in  May  1990 
from  Khartoum.  Sudan. on  a  lounit^ 
visa  despite  being  on  a  lisi  of  peopl< 

with  ties  to  terrorist  groups,  accxird- 
ing  to  the  New  York  Times  That 
story  quoted  a  State  Department 
spokesman  saying  immigration  offi- 
cials made  a  'mistake.* 

But  INS  ofTicials  )<esierday  de- 
nied that  a  mistake  had  been  made, 
saying  i(  was  not  clear  Sheik  Abdel- 
Rahman  wils  on  a  list  of  Chose  linked 
to  terT\jrisnL  "TTvat  has  not  been  re- 
solwed  yet."  said  an  INS  oCiciaL 

In  any  case,  in  April  1991,  Sbeik ' 
Abdel-Rahman  applied  foe  and  re- 
ceived. Immigrant  status  oo  the  b»- 
sis  of  being  a  religious  leader.  Bat  in 
.'•jly  1991,  immigrarioo  offkiali  re 
leaked  his  green  card  after  charging 
him  with  misrepresenting  himself 
on  his  visa  appbcation  and  "crimes' 
of  moral  turpitude." 

Those  "crunes"  included  polyg- 


amyi 
with 


It  the  United  Slates  and 
'EgypL 

-.When  he  returned  to  the  United 
Slates  oc<*^Y<i±  6,  1992.  be  was  de- 
nied 3di^«,5ir-Si  MBip;ji^ 
status  vi^  cej-OlieijSAfe'r^yni  ^ 
INS  fpoJi  ■unAaJinVaJcSsine^^/ 

But  imder  fi5.  immigraiigh  ^ 
cedures,  being-^^leijieil  i^^ 
does  Dot  mean  someooe  Is 
back  at  the  bordec>  •  _  .-.'•'  i? 
Mr.  Austin  sijd.  'Siieik  ^AbdA' 
Rahman  was  placed  oo'cxduji^ni, 
status,"  meaning  the  'gWminent 
was  moving  to  have  him  sent  out  of 
the  United  States  He  was  allowed  to 
enter  the  country  until  a  heanng 
could  be  held  and  a  decision  made  by 


ation  iud|je.j 
r.  about  *6,-ttX 


an  unmigrat 

Last  j'ear.  abotit  '^•5?()00  persons  ar- 
rive at  JFK  witli  either  no  doc- 
uments at  all  or  fraudulent  doc- 
uments. Most  immediately  request 
pDlilical  asylum. 

Under  present  law  that  means 
they  c.innot  be  rcmowd  from  the 
counliy  until  givr?n  a  hearing  —  un 
der  present  backloys.  ui  H  to  18 
months,  officials  said. 

"In  many  casosTincluding  th.il  of 
Kansi.  the  claims  are  palhcticallv 
transparent."  said  an  J.NS  ofTici.il 
■"He  h.id  no  rc.il  prxiun  Is  lo  cl.nm 


leasi  a  year  to  schedule  a  heanng" 
In  the  Kansi  case,  he  had  t>een  in 
the  United  Stales  elestn  months  be- 
fore the  CIA  headquarters  shootings 
he  IS  alleged  to  has<e  commined. 
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Temporary  Visas  Used  to 
Stay  in  U.S.  Indefinitely  ^ 

■  Borders:  Recent  terrorist  incidents  point  up  looseness 
in  immigration  laws.  Congress  may  make  changes. 


By  DAVIDC  SAVAGE 

TIMD  STAFF  WIITfl 


WASHINGTON -The  World 
Trade  Center  bombing  and  the 
recent  shooting  outside  the  CIA 
point  up  a  surprising  lanty  in  VS. 
immigration  laws  that  pennit  for- 
eigners (A  enter  this  country  on  a 
temporary  visa  and  lo  suy  indefi- 
nitely—with virtually  no  chance  of 
getung  caughL 

OfTKuIs  of  both  the  Immigration 
and  Naturalization  Service  and  the 
Sute  Department  readily  admit 
that  they  have  no  idea  how  many 
people  faU  to  depart  as  promised. 
Even  if  they  knew  that  a  foreigner 
had  ovenuyed  his  via.  they  say 
that  they  have  no  way  to  find  him. 

American  embasqr  offtdals  in- 
terview foreigners,  ask  why  they 
want  to  cotne  to  the  United  Sutes 
and  issue  visas  lo  those  who  are 
Ukcly  to  leave  as  promised.  But 
those  records  are  destroyed  after 
oae  year,  depanmeat  officials  say. 

The  INS  Issues  an  entry  card  to 
visa-holders  once  they  amve  here, 
but  its  agents  do  not  keep  informa- 
lioa  that  would  permit  them  to 
(rack  down  a  missing  foreigner. 

"You  are  talking  about  a  huge 
number  of  people"  who  come  here 
with  a  temporary  visa,  said  INS 
ipokesnan  Duke  Austin.  There  is 
■M  system  to  track  them.  We 
wouldn't  even  know  where  to  start 
looking  for  them." 

In  1991.  Austin  said.  293  million 
people  came  this  country  on  some 
sort  of  entry  permit. 

Until  now.  no  one  paid  much 
atteniioo  to  this  virtually  unregu- 
lated system  ot  legal  immigration. 

But  the  recent  highly  publicized 
crunes  at  the  Trade  Center  and  the 
Ga  have  prompted  some  talk  of 
change  on  Capitol  HiR 

"Our  borders  are  much  tw  po- 
rous."  Rep.   Charles  E   Sc-iumer 
(D-NY)    said   Sunday   on  CBS 
Face  iht  Niiion."  "We  wtm  to 
iieep  them  open,  but  ue  al«)  have 


to  be  much  more  careful" 

The  prune  suspect  in  the  World 
Trade  Center  bombing.  Mohammed 
A.  Salameh.  enta«d  the  United 
Stales  in  1968  with  a  visitors  visa 
iatued  at  the  American  Embassy  in 
Amman  Jordan.  The  20-year-old 
Palestinian  who  has  a  Jordanian 
passtiart  said  he  wanted  to  come 
here  for  one  year  to  study,  tatX  be 
never  returned  botne.  That  fact 
became  clear  to  VS.  ofRdab  only 
after  be  was  arrested  in  connection 
with  the  bombing. 
\  Last  month,  officials  bad  a  simi- 
larty  unpleasant  surprise  when  in- 
vestigating the  murders  of  two  CIA 
employees  as  they  sat  in  their  cars 
outside  the  agency's  headquarters 
In  •  Virgiiila  suburb  outside  Wash- 

Tber  IcaRied  that  the  prime 
suspect  in  that  case.  Mir  Aimal 
Kansi.  bad  entered  this  country  in 
December.  199a  with  a  visa  iswed 
at  the  As^rtcan  finbassy  in  Kara- 
chi. PaUstaa.  He  said  be  was 
eoning  here  on  boiineM  and  would 
leave  within  ooe  ye». 

But  Kai^  failed  to  depart  and 
instead  applied  for  asyha.  a  stow 
and  cumbersome  process  that 
takes  ycaia,  even  to  set  i^  a 
heuiag. 

With  bis  asylum  appUcatinn  and 
a  work  ftrmUl,  Kami  was  able  to 
get  a  Virginia  drircr's  Uecnse  and 
to  piBchaat  an  AX-47  assauH  rifle 
that  all^edly  was  used  in  the  Jaa 
25  murocn. 

Once  be  became  a  suspect  in  the 
case.  Kansi  simply  fled  back  to 
Pilustan. 

Kansi's  case  shows  bofw  (he  asy- 
lum laws  can  be  abused. 

"Right  oow,  if  you  get  on  an 
airplane  |to  the  United  Sutes|  and 
d^m  asylum .  .  .  when  you  arrive 
at  Kennedy  Airport  in  New  York, 
they  will  say  to  you. 'OK.  well  give 
you  a  hearing  on  whether  you 
deserve  asylum.  Show  up  in  a 
year.'  And  two-thirds  of  the  people 
never  show  up,"  said  Schumer. 
who  chairs  the  House  subcommit- 


tee on  criminal  justice. 

Immigration  Uwyers  say  tt  is 
well  understood  that  forcgners 
who  can  obtain  a  temporary  visa 
have  no  trouble  suying  here  indef- 
initely. .   . 

-there  is  no  automatioo  to  tbev 
records  |at  the  INS],  so  there  are 
UtermUy  thousands  coming  all  the 
time  who  Just  suy."  said  David 
Carliner.  a  prominent  Immigratioa 
lawyCT  in  Washington.  It's  not 
always  easy  lo  get  a  visa,  taut  oooe 
you  get  her*;  they  doei't  have  any 

way  of  tracking  yoa" 
Foreigners  arriving  with  a  visa 

aa&ed  to  supply  an  addrcaa,  be 
.  But  that  iotonnatiea— wUcb 
Is  not  checked— may  be  nothing 
more  than  the  name  of  a  bduL 

When  leaving,  they  arc  st^- 
poaed  to  drop  a<f  a  departure  card, 
but  that  is  not  required.  Based  oo 
this  informatioa.  INS  oflScials  try 
to  estimate  departure  rates  far 
various  countries. 

This  data  is  used  to  set  oitcna 
for  admitting  foreigners.  For  ei- 
amplc.  it  is  harder  to  get  a  via 
from  HaiU  or  Pakidan.  wboae  eitl- 
xens  are  deemed  leas  likdy  to 
return  hone,  than  Iron  Germany 
or  Britain,  immigratioa  lawyers 
say. 

Embassy  I'flV-'*'.  also  arc  mere 
Ukdy  to  give  a  via  la  a  40- year- 
old  with  a  house,  a  family  and  a  )ob 
In  his  native  country  than  to  a 
young,  unmarried  perwa 

The  State  Department  has  been 
asked  why  Salami  and  Kansi.  two 
young,  unallarbed  men  from  poor 
nations,  were  given  visas  to  come 
here,  but  iu  officials  have  been 
unable  to  supply  the  answers. 

The  visa  applications  art  de- 
stroyed after  a  year,  so  we  dool 
have  any  information  oo  them." 
said  Joseph  Snyder,  a  Sute  De- 
partment spokesman.  "We  certain- 
ly don't  keep  track  of  people  once 
they  get  here." 

"We  have  a  great  deal  of  trust  in 
our  system."  said  Austin  of  the 
INS.  so  some  foreigners  can  abuse 
the  system.  "But  that's  the  price  of 
an  open  soaety."  he  said. 
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FBI  Official  Thinks  New  York  Bombing 
Was  the  Work  of  Large  Terrorist  Group 


By  John  J.  Fialka 

Itaff  Rrpttfter  of  Tiif  W*u.  Smrrrr  Joumhal 

WASHINGTON  -  A  (op  Federal  Bureiu 
of  InvesliKalion  official  said  Invesdgalon 
have  a  gul  teelinK'  thai  (he  bombing  of 
the  World  Trade  Center  in  New  Yorlt  was 
"organized  by  a  large,  well-known  (error- 
is(  group. 

James  Fox.  the  highest-ranking  FBI 
official  involved  in  the  investigation,  (old  a 
House  Judiriao'  subcommittee  (ha(  (he 
Feb  26  bombing  bore  the  mark  of  profe: 
sionals  But  he  didn't  name  a  specific 
group. 

After  his  remarks.  Mr.  Fox  appeared  to 
be  scolded  by  his  boss.  FBI  Director  Wil- 
liam Sessions,  who  (old  (he  House  panel 
we  iiisl  should  not  speculate  "  on  the 
investigation 

Mr  Srssions  said  tbat  (he  possibilily  of 
the  bombing  u  part  of  a  "new  wave"  of 
terrorism  was  speculation  a(  bes(."  He 
noted  Ihai  the  number  of  (errons(  Inci- 
dents in  the  I'  S.  has  declined  steadily, 
from  51  in  I9$2  to  just  two  in  1992. 

Outside  experts  on  lerronsm  who  also 
appeared  before  (he  commi((ee  said  that 
(hr  group  involved  in  the  bombing  proba- 
bly was  based  outside  the  U.S..  most  likely 
in  the  Middle  tasi 

With  ihis  bombing,  a  taboo  has  been 
brx>ken.  said  Rnan  M  Jenkins,  senior 
managing  director  (or  Kroll  Associates,  a 
large  pnvair  invesiigadon  firm.  Mr.  Jen- 
kins, a  former  analysl  on  terrodst  inci- 
dents lor  the  Rand  Corp..  said  (hat  during 
(he  I9S0S  (here  appeared  (o  be  an  unwrttten 
law  among  Middle  East  temrisl  fioupi 
not  (0  s(age  inciden(s  in  (he  U.S.  That 
reflec(ed  partly  (he  difficulfy  and  long 
disiances  involved,  and  partly  (he  fact  that 
there  are  plenty  of  U.S.  targets  in  Europe 
and  (he  Middle  Eas(.  he  said. 

Stephen  lliggins.  director  of  the  Bureau 
of  Alcohol.  Tobacco  and  Firearms.  (estMied 


that  It  wouldn't  hive  been  difficult  for  t 
(errorlst  group  (o  buy  exploslvet  in  the 
U.S.  "Yott'can  buy  dynamite  In  many 
s(a(es  as  easily  as  you  can  buy  a  gun,"  he 
said. 

The  chairman  of  the  panel.  Rep. 
Charles  Schumer  (D..  N.Y.).  proposed 
(Ighlening  laws  governing  (he  sale  of  the 
explosives  and  requiring  explosives-manu- 
facturers who  sell  products  in  the  U.S.  to 
include  "taggan(s."  microscopic  chemi- 
cals (hat  can  be  traced  quidUy  and  easily 
to  a  given  batch  by  a  given  manufac- 
turer. 

Bu(  according  to  ATF  statistics,  curt- 
ing  the  clandestine  use  of  explosives 
wouldn't  be  easy  because  the  theft  of  high 
explosives  from  mining  and  oonstniction  ' 
sites,  where  most  of  (hem  arc  used.  Is 
common.  Between  I98T  and  1911.  there 
were  more  than  90,000  reports  of  explosives 
(hetu. 

While  dynamite  Is  the  most  well-known 
explosive,  an  FBI  bomb  expert  Indicated 
earlier  that  the  blast  bore  the  martES  of  a 
more  stable,  modem  type  of  commerdal 
explosive  made  from  ammanium  nimie 
and  eilher  a  gd,  sluny  or  emulshm  of 
wa(er. 

In  a  (eletlkMt.  Interview.  Fred  Smith, 
presideni  of  thf'Wuhingtoa-bised  Insti- 
tute of  MUers  of  Explosives,  said  that  four 
billion  pounds  of  eicplotlves  are  ooosumed 
in  the  U.S.  each  year.  raoH  of  it  in  mining, 
quarrying  and  domestic  constractioa.  In 
the  last  30  yean,  he  said,  anummium 
nitnie  exptosivcs  have  uken  over  the 
largest  share  of  thU  marltet  because  they 
are  more  stable  and  easier  10  work  with. 

The  House  beaitng  and  Rep.  SdMimer's 
proposed  lettsUUoa  also  focused  on  ways 
Congress  cauM  tighten  the  large  thnr  of 
lUegal  Immignnis  to  ibe  UX  One  of  (he 
suspectt  In  the  bombing  case.  Mohammed 
Salameh.  a  S-yearoM  Jordanian,  used  a 
tourist  visa  to  enter  the  U.S.  sU  yctis  ago 
and  remained  after  It  expired. 

Investiplors  are  lookii«  al  the  des 
between  Mr.  Salameh.  another  suspect 
and  Sheik  Omar  Abdel -Rahman,  a  mlU- 
tant  Muslim  fundamentalist  preacher.  The 
sheik  was  on  a  U.S.  termlst  list  when  he 
was  given  a  tourist  visa  to  visit  the  U.S.  in 
1990  by  the  U.S.  Embassy  In  Khaitoum. 
Sudan. 

Ambassador  Thomas  B.  McNamera. 
the  SUIe  Deputment's  coordbialor  for 
(nunteflerroflsm.  explained  at  the  House 
hearing  that  Shdk  Omar  wis  on  the  list 
because  he  was  accused  of  InvulvemeBl  la 
the  assasslnaUoa  of  BgypOaa  leader  An- 
war SadaL  The  Slate  Oeptrtment.  he  saM. 
revoked  Ihe  visa  In  November  1190. 

ftM  (he  sheik,  an  KgypUan.  raraalned  In 
(he  U.S..  moving  tnm  BnnUyn.  N.Y..  to 
New  Jeney.  where  he  applied  for  and 
received  pennancni-restdcnl  status  In 
April  1191  under  a  slightly  dlflerent  speU- 
Ing  of  Ms  name.  This  status  wu  revoked  In 
March  1992.  when  the  Slate  Department 
caught  up  with  him  again.  Since  then, 
actofding  (o  Mr.  McNamera,  the  sheik 
condnues  (o  ngh(  deportation  by  claiming 
polidcal  asylum. 


"There  arc  misiakes  made  end  tUs  Is 
one  of  them."  Hr.  McNamera  lestUIed.  He 
laid  the  U.S.  ImmlgrtUon  and  Natuiallza- 
doq  Servloe.  which  deals  with  such  cases, 
"Is  overloaded." 

Rep.  Schuroer'i  bill  would  establish 
"pre-lnspectlon  stations"  at  International 
airports  to  keep  people  from  routinely 
entering  the  country  UlegiUy.  Mir  Aimal 
Kansi.  the  2t-year<old  PaUstani  accused  of 
shooting  two  CIA  employees  In  January, 
also  entered  the  U.S.  illegally  and  tater 
protonged  his  stay  by  applying  lor  resident 
status. 

Another  witness  at  the  hearing,  Stanley 
Breienoff.  executive  director  of  the  Port 
Authority  of  New  York  and  New  Jersey, 
which  owns  the  World  Trade  Center,  sug- 
gesIM  that  one  way  to  prevent  car  bomb- 
ings nijy  be  (o  ban  indoor  parking  in  major 
buildings  such  as  his.  "Six  months  ago,  I 
would  have  said  no,"  be  said,  "but  every- 
thing is  on  the  taUe  now." 

Meanwhile,  restocation  eftorta  contin- 
ued at  the  center,  where  lu  director, 
Charles  HaiUsh,  said  April  1  remained  the 
likely  target  move-in  date. 

Engineering  and  salvage  eflocts  are 
now  focused  on  the  mllapiwl  parking 
garages  and  a  missing  man,  believed  to  be 
burled  In  the  rubble.  Workers  have  broken 
a  30-loot-s(|uare  hole  in  the  outdoor  plaia 
between  the  two  (owen  and  a  &tan  oon- 
siruction  crane  is  in  place  to  begin  remov- 
ing larger  chunks  of  debris.  World  Trade 
Center  officials  said  (he  removal  of  several 
large  concrete  slabs,  some  moic  than  100 
feet  square  In  site,  will  be  tricky. 

"We  need  to  have  an  engineered  solu- 
lion  ta  be  sure  we  don't  create  a  larger 
probtem  while  removing  the  large  slabs  of 
debris,"  said  Eugene  FusiUo.  the  com- 
ptex's  chief  engineer.  Mr.  FUsUlo  Indicated 
that  protecting  the  giant  ooolen  on  the  B-S 
level  of  the  garage  is  a  key  objective  in 
debris  removal.  The  custom-made  ooolen 
provide  air  coodiUoning  for  the  complex. 
Replacing  them  could  take  several  months, 
but  of lidals  are  confident  that  the  coolcn 
arc  either  undamaged  or  reparable. 

World  Trade  Center  oflidata  said  the 
search  lor  WUf  redo  Mercado.  an  emptoyee 
of  the  Vista  Hotel,  remained  "the  lop 
priority  "  for  sa|vagc  crews.  But  It  may  be 
some  time  before  the  salvagen  can  reach 
the  bottam  of  the  pite,  which  includes  four 
floon  worth  of  nibbte.  Mr.  FtetUo  saM 
about  ISM  tons  of  debris  must  be  ^^ 
moved:  only  TOO  tons  have  been  hauled 
away  so  far. 
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®l)c^VUi  lilorkSimcii 


As  Shadowy  Figures  Slip  In, 
U.S.  Faces  Queries  on  Aliens 


By  FRANCIS  X.CLINES 


W>>en  Mohamin«d  A.  Salameh,  ooe  o( 
Ihe  two  m»ir  suspects  In  Ci«  bombing 
<rf  ihe  World  Trade  Outer,  entered  the 
United  States  asa  temporary  foreign 
visitor  In  19>7,  he  quicUy  dipped 
Ihraugh  •  Federal  Ijomigratjoa  bu- 
reaucracy that  had  no  plan  or  hope  at  . 
ever  tracUcg  him  amid  the  nation's 
vmsl  tide  al  iOc^ti  aliens. 

He  joined  about  500,000  other  vlshors 
who  drift  from  tight  annually  as  (heir 
visas  Upse.  Tbey  usually  are  never  . 
trmced  or  cbou^  at  again  until  tuch  a 
■Doment  as  now  when  startled,  angry 
An>erlcsj»  bejjn  questioning  whether 
tbe  United  Suies  Immigration  system 
presents  a  mode)  ol  sanctuary  or  ol 
porousness  for  the  global  throngs  seek- 
ing eotry. 

Pointing  to  Coonicts 
As  mysterious  as  Mr.  Salameh's  res- 
idency and  history  here  have  been, 
critics  o(  the  nation's  overwhelmed  Im- 
ml^ralioo  procedures  are  even  more 
puzzled  by  tbe  Immigration  history  ct 
Sheflt  OmJJ-  Abdd  Rahman,  the  funda- 
roentillst  Islamic  cleric  whose  earlier 
cans  to  militant  adion  have  made  him  I 
a  cootrxjversial.  but  far  from  formally, 
accused.  Figure  closely  watched  now  tn 
the  bombing  Inquiry.  ■ 

logetrter  the  two  cases  exemplify 
some  at  tbe  worst  problems  of  the , 
nation's  procedures  for  dealing  with 
more  than  »  million  people  who  come 
'  to  the  United  States  as  temporary  visi- 
tors each  year,  as  well  as  a  new  boom- 
tide  of  poUiical  asylum  seekers  that  is 
(vampdig  the  procesa. 

In  panioilar,  the  two  cases  lay  bare 
essential  cooflios  between  the  State, 
Deparuuent,  which  handles  the  Issue' 
overseas,   andtbe   Immigration   and 
Naturalization  Service,  »tucfl   is   re- 
sponsible ooce  visitors  arrive  in  the 
United  States.  Otrseas  consular  offi- 
cials, for  example,  can  easily,  some- 
times erroococsly.  in  a  simple  admims- 
tmUve  deciston,  grant  a  visa  to  some- 
one as  bi  the  case  of  STieft  Rahman, 
who   was   on   the   State    Department 
screening  list  ol  about  a  million  names 
as  a  potential  ircublemaker. 
'    But  such  a  visitor,  otkc  challenged 
within   America   for  dubious  crt>len- 
Uals,  Is  then  enUlled  to  a  full  array  of 
hearings  and  appeal  procc-Jures,  as  the 
shciV  is  no*  doing.  »tiic>.  Aoukl  allow 
tbe  person  to  remain  in  i;  c  cuuntry  for 
additional  years. 

"I   dont  linow  ol  anybody  we  c.in 


deport  easily  or  qutdcty  If  they  dool 
want  to  go  voluntarily,"  said  I>ike  Aus- 
tin, a  spokesman  tor  the  LKS. 

Beyond  the  challenge  of  ever  tracing 
Individuals  among  (he  natica't  ud- 
counted  mflUora  of.  Illegal  aliens,  the 
criminal  Inquiry  Into  the  bombing  la- 
cJudes  a  perhaps  more  relevant  ques- 
tion: Ho*  dose  b  the  cooperation  be- 
tween the  LKS.  and  Federal  Bureau  of 
Investigation,  which  Is  responsible  for 
guarding  against  crimes  at  domotic 
terror  and  waichlnt  for  devekipint 
threats. 

The  FJ.L  has  thus  far  gNeo  no 
dear  Indication  ol  whether  agenu 
had  prevtgusJy  conducted  light  fur- 
veUlajxa  of  tbe  mosque  In  Jersey  City 
where  some  of  (be  sheik's  fundamen- 
talist foUowen  sometlro^  congre- 
gated to  hear  his  calls  (0  militancy. 

Critics  to  Congress  and  elsewhere 
hypothesize  that  the  bomb  plot  might 
have  been  frustrated  In  Its  formative 
stages  If  Government  agents,  attract- 
ed t»  Sheik  Rahman's  growing  ootnrt- 
ety  here  and  reputation  overseas  lor 
fomenting  violence,  had  been  tove«l- 

gatlng  believers   Uke   Mr.   Salaroeh 
and  checking  his  right  to  be  here. 

The  F.BJ.  declined  to  discuss  Its 
tovestigatlve  methods,  but  Mr.  AiBtln 
said  tbe  LN.S.  bad  "no  record  that 
any  Federal  agency  has  ever  caiiacl- 
ed  us"  as  to  whether  Mr.  SaUmeh 
was  an  illegal  alien. 

He  noted  that  the  FBI  can  be 
understandably  wary  of  compromis- 
ing an  Investigation.  There  have  been 
cases  where  the  F.B.U  after  finding 
no  basis  (or  criminal  Indictments, 
asked  tbe  I.N.S.  u>  begin  exduskn 
proceedings  against  some  apparently 
illegal  aliens,  but  these,  too.  usually 
became  drawn-out  legal  cases  not 
leading  to  fast  deportatloa  according 
to  the  LNi 

Calls  lor  More  Diligence 

"There's  obviously  not  enxigb  co- 
ordination." said  Representative 
Charles  E.  Schuraer,  a  Brooklyn 
De  mocral  who  Is  conducting  hearings 
into  the  bombing.  "How  well  the 
F.B.I,  tracked  Sheik  Rahman  is  a  big 
questioa  U  they  had  some  suspicion 
he  was  here  aiegally.  perhaps  the  two 
agencies  should  have  been  more 
forcpfuL" 

Rtpresenutive  Tom  Lantos,  a  Cali- 
fomia  Der.  ocrat  who  Is  chairman  of 
the  Hour<  subcommittee  on  interna- 
tional sccunty.  is  pursuing  the  initial 
vjucsiion  of  the  State  Department's 
admiucd  mistake  in  having  granted  a 
visiiors   visa    lo    Shcik    Rahman    in 


1990.  The  sheik  was  on  a  departmeni 
watch  list  because  of  his  militant 
opposition  to  the  Egyptian  Govem- 
jienl  and  hij  trial,  but  eventual  ac- 
quitul.  in  the  assassination  of  Prest- 
dent  Anwar  el- Sadat  The  list,  known 
as  the  Alien  Lookout  System,  has 
about  ooe  million  assorted  nan>es  of 
foreigners  barred  for  entry. 

Sute  Department  officials  ea- 
plained  the  mistake,  saying  that  the 
sheik's  name  and  other  Information 
was  not  spelled  correctly  at  the  con- 
juUm  In  Khartoum  where  be  applied. 
Once  Sheik  Rahman  was  lo  the  Unit- 
ed Suies.  the  IHS.  sakl  It  committed 

a  separate  error  by  granting  Um 
permanent  reskJent  suiua  as  a  reii- 
gkus  leader  en  April  9,  199L  Tlie 
agency  revoked  It  on  March  «,  1991. 
when  It  was  finally  discovered  (hat  he 
had  a  record  of  polygamy  and  dwck 
(rai>d  that  should  have  barred  him. 

Ao  F.B.L  investigation  was  re- 
quired when  permanent  residency 
was  first  proposed,  said  one  ofDdal 
who  would  not  comment  further  on 
what  the  result  was.  But  h  Is  not  dear 
why  negative  Information  did  IM 
turn  up  until  almost  a  year  later. 

"I  have  trouble  understanding  how 
this  socaDed  deric  .got  a  visa,  when 
he  Is  so  palpably  unique  In  appear- 
,  ance  and  was  so  much  In  the  news 
prior  to  getting  the  vlaa,"  Represenl- 
aUve  Lantos  said,  referrtng  to  the 
sheik's  bUodness  arxl  flrebrtad't  Im- 
age, and  Ihe  requirement  for  a  per- 
sonal interview.  "And.  once  be  was 
here,  1  have  diffVculry  understanding 
how  an  individual  whose  principal 
functkjn  was  to  todte,  overthrow  and 
violence  can  lake  advantage  at  Immi- 
gration procedures.  We  are  not  kliots, 
you  know." 

But  UiS.  ofTidab  and  Immigra- 
tion lawyett  note  that  under  laws 
liberalized  tn  1380.  people  involved  in 
visa  and  residency  challenges  are 

guaranteed  much  the  same  free- 
speech  and  legal  rights  as  any  Ameri- 
can dtlien  once  they  are  within  the 
country.  Tbe  I.N.S.  has  a  smaller 
watch  list  of  SO.OOO  names  that  Is 
more  rigorous  because  criminal 
records  and  other  hard  evidence  is 
required  In  domestic  hearings,  in  con- 
trast to  the  dipk>r.-.alic  Intelligence 
underlying  the  larger  Slate  Depart- 
ment watch  list.  Sheik  R^man  was 
not  on  the  LUS.  list,  oindals  said. 

Congressman  Schumer  has  prx>- 
posed  sta'-ioning  LN.S.  agents  In  for- 
eign capiiols  to  coordinate  visa  prt>- 
enures,  and  be  wants  more  detention 
-enters  built  in  New  Ybrk  to  handle 
some  ol  the  1.000  political  asylum 
seekers  who  arrive  each  month.  At 
present,  most  of  them  are  given  hear- 
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ing  dates  a  year  or  more  into  the 
future  and. allowed  freely  Into  the 
country  in  the  meantinne.  Half  oC 
them  never  ^how  up  for  hearings,  Mr. 
Schumer  said. 

Asyhjm  petitioners  like  Sheflc  Rah> 
man,  acting  under  greater  legal 
rights  guarantees,  have  swamped  the 
hearing  and  appeals  process  of  the 
LNS.  with  a  50-foId  increase  Jn  the 
last  decadci»  with  100.000  new  peti- 
tions submitted  annually  to  a  backlog 
of  hundreds  of  thousands  of  unsettled 

cases.  Previously,  there  were  about 
2.000  asylum  claims  a  year,  most  of 
them  handled  in  a  matter  d  days 
with  legal  recourse  tnore  restricted. 

Under  the  law.  noost  asylum  peti- 
Uoners  must  be  allowed  to  enter  the 
nation  pending  |tidgroent  of  their  ap- 
peal because  the  Government  iKks 
the  resources  to  detain  them  i>roperiy 
and  by  law  can  no  longer  simply  turn 
back  even  the  nx>st  dubious  cases  at 
the  border.  lo  the  case  of  "Sheik 
Rahman,  he  woukl  appear  to  have  a 
valid  argument  about  concern  (or  his 
future  should  he  be  returned  to  Egyp- 
tian authorities  because  of  his  contin- 
ued militant  comments. 

The  more  lenient  asylum  situation, 
put  into  effect  in  reaction  to  previous 
problems  of  bureaucratic  abuse  and 
ideological  searching,  has  become 
something  of  a  worldwide  Siren's  call 
to  foreigners,  immigration  specialists 
say.  Even  some  people  from  such 
unlikely  nations  as  France  and  Brit- 
ain, they  say,  destroy  their  travel 
documenis  en  route  here  and  claim 
asylum  these  days  at  Kennedy  Inter- 
national Airport  as  Lhey  search  for  a 
belter  life  Cor  themselves,  more  ihin 
a  different  political  climate  Others 
arc  in  genuine  flight  from  oppression. 
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'SV>-IaBigr«tion  Ills< 

^T*rrori»a  Spotlights  Nation's  Estia«t*d  3  Mill  ion-  II 1 egal s < 

^By  JIM  DRINKARD- 

■^ssociat*d  Press  Hriten— 

WASHINGTON  <AP)  •  Congress,  its  attention  fixed  by  the  alleged 
involveaent  of  two  illegal  aliens  in  recent  terrorist  incidents,  is 
dcaanding  better  enforceaent  of  Aaerica* »  laaigration  laws. 

LaMaakers  this  Meeh  received  proaises  froa  the  Clinton 
adainistration  that  it  would  exaaine  the  procedures  that  allewed  a 
Jordanian  aan  charged  in  the  Uorld  Trade  Center  boabing  to  overstay 
his  tourist  visa  for  four  years,  and  a  Pakistani  aan  iaplicated  in 
a  CIA  shooting  to  get  a  Job,  a  driver's,  license  and  an  assault 
rifle. 

Attorney  General-designate  Janet  Reno  proaised  at  her 
confiraation  hearing  to  put  nen  oaphasis  on  the  laaigration  and 
Naturalization  Service,  an  eft-neglected  agency  with  the  aaaaoth 
Job  of  aonitoring  the  nation's  borders. 

**I  want  to  aahe  sure  the  resources  are  allocated,**  she  told 
the  Senate  Judiciary  Coaaittee. 

And  Secretary  of  State  Warren  Christopher,  acknenledged  to  a 
House  panel  that  **our  perforaance  has  been  less  than  perfect**  and 
called  for  **a  oore  rigorous  approach**  to  iaaig'ration  enforceaent. 

Unofficially,  the  INS  estiaates  there  »f   3  aillion  to  S  aillion 
illegal  iaaigrants  in  the  United  States.  laaigration  experts  say 
they  expect  little  to  change.  The  conflict  is  ^e  between  security 
and  aaintaining  an  open  society  that  brings  in  tourist  dollars  and 
foreign  business. 

The  question  of  security,  however,  hAs  taken  on  new  urgency  by 
two  events  only  weeks  aparti  A  shooting  that  killed  two  people 
outside  CIA  headquarters  and  the  New  York  boabing. 

Moh«aa*d^6alaaeh,  2S,  a  .Jo*^*n^*h  arrested  in  the  New.  York 
boabing,  had^becn  in  the  United  States  illegally  since  .1966,  even 
though  police  say  he  was  known  by  their  anti— terrorise  unit. 

Sheik  Oaar  Abcfel-Rahaan,  an  Egyptian  cleric  whose  follower* 
include  Galaaeh,  is  in  the'  country  through  a  series  of  orrors  • 
despite  bving  on  a  440, OOO^naae  watchlist  of  potentially 'ineligible 
foreigners.  '•■-..-  '"  '..''■  '1'' 

And  Mir^Aiaal  Kansi,  26,  a  Pakistani  charged  in  the^ 'Jan.^.  25  CIA 
shootings  entered  the  United-Statas'ln  1991  without  leaving  «'._: 
coaputer  record,  probably  using  fake  identification.  ..----..- 

Kansi,  now  the  subject  of  a  aanhunt  in  his  hoaeland,  had  asked  '--' 
for  political  asylua  last -year,  which -won  his  a  routine  one-year  - -- 
work  pereit.  He  used  that  to  get  a  Virginia  driver**  license,-  which 
in  turn  allowed  hia  to  purchase  -the  AK-47  police  charge  he  used  in.', 
the  killings.  "-'  "VV  '''"■  -i,-?^.-     '~'\ 

Robert  Horan,  the  Virgini*  prosecutor  who  is  handling  the  CIA  .. 
shooting  investigation,  said  he  has  been  * 'astounded**  at  the 
nuaber  of  illegal  iaaigrants  who  have  surfaced  as  part. of  the 
investigation.  ""."'.;  .\'     •■...•r-i-. 

**0f  the  30  to  50  iaaigrants  we*ve  talked  to,  at  least  half 
aren't  allowed  to  be  here,**  including  Kansi' s  rooaaate,  who  was  a 
security  guard  at  Dulles  International  Airport,  said  Horan. 
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Foreigners  who  want  to  coae  to  th*  United  States  aust  apply  for 
visas  at  a  U.S.  eabassy  or   consulate  in  their  countries.  The  visa 
gets  thea  past  INS  officials  at  airports  and  other  ports  of  entry, 
Hhere  a  coaputerized  systca  records  their  arrival.- 

But  Horan  said  his  investigation  brought  hia  in  contact  Mith 
ways  to  evade  the  systea,  including  "'what'  appears  to  be  •  aarhet 
in  passports.** 

The  asylua  claia  systca  is  subject  to  perhaps  the  greatest 
abuse.  Uith  a  backlog  of  2SO, 0OO  casas.  It  can  take  a  year  or  aor* 
for  the  required  hearing  to  be  sctiedulad.  Foreigners  routinely  kaka 
asylua  claias  as  a  last-ditch  nay  to  avoid  deportation. 

**I  don*t  knot*  any  way,  in  an  epan  Keel«ty«  that  you  can  kaap 
track  of  paepla  unlat*  we  put  toaa  kind  of  a  beeper  on  everybody 
Mho  coaes  in,**  said  INS  spokesaan  Vema  Jervis.  **Congr«sa  is 
going  to  have  to  aake  a  deterainatien  aa  to  Mhether  Me*  va  reached  a 
point  Mhere  mo  need  to  tighten  things  up.** 

AP-NP-«3-l2-93  0'»17eST< 
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Friday.  March  19. 1993 

EDITORIALS 


Political  Asylum 

U.S.  entry  laws  must  adjust  to  a  modem  world 


When  Mir  Amal  Kansi,  a  Pakistaiil  citizen, 
presented  himself  before  VS.  immigration 
aathorltlea  at  New  York  City's  JFK  Airport 
on  Feb.  27, 1591,  he  prodoced  a  valid  30-day 
visa  isaned  to  him  by  the  US.  Consulate  in 
Karachi  Bot  In  a  skillful  demonstration  of 
how  to  break,  abase  and  manipolate  VS. 
immigration  laws,  Mr.  Kansi  proceeded  to 
oversuy  his  visa.  After  a  full  year,  he  then 
applied  for  political  asyltun.  In  effect  his 
monthlong  visit  tiimed  into  a  two-year  stay 
that  ended  only  after  he  allegedly  murdered 
two  people  outside  CIA  Headqoaners  In  Lan- 
gley,  Va,  in  early  February. 

Those  who  think  Mr.  Kansi's  achievement 
in  staying  here  as  long  as  he  did  was 
unusual  should  consider  that  In  the  coarse 
of  a  year  about  35.000  Individuals  arrive  at 
VS.  airports  from  Los  Angeles  International 
to  JFK  illegally  and  proceed  to  claim  politi- 
cal asylum.  While  some  u*  detained,  many 
more  are  simply  released  after  having  been 
extended  work  authorization.  Many  are 
never  beard  from  again. 

Rep.  Charles  Schumer,  D-N.Y-  now  wants 
the  government  to  Increase  immigration 
pre-inspections  overseas,  but  that  Is  Imprac- 
ticaL  liiose  countries  that  are  most  likely  to 
export  terrorists  and  other  undesirables  are 
precisely  the  ones  least  likely  to  cooperate 
In  setting  up  bilateral  agreements  in  the 
first  place.  Congress  would  do  better  to 
revisit  visa  and  political  asylum  laws.  Just  as 
it  should  resist  claims  by  airlines  to  reduce 
their  liability  for  the  costs  of  detaining  peo- 
ple without  documents. 

Congress  should  permit  the  summary 
exclusion  of  people  who  anempt  to  enter  the 
United  States  without  documents,  or  with 


fraudulent  documents.  In  the  case  of  politi> 
cal  asylum  claims,  the  immigration  service 
should  be  given  the  authority  to  determine 
the  validity  of  claims  Immediately.  Once 
adjudicated,  the  number  of  appeals  should 
be  reduced.  Finally,  if  a  person  arrives  on  a 
travel  visa  with  the. intention  of  claiming 
political  asylum,  that  individual  should  be 
required  to  do  so  within  a  reasonable  period 
of  time,  say  60  to  90  days.  A  failure  to  file  in  a 
timely  manner  —  surely  not  an  unreason- 
able requirement  of  someone  claiming  to  be 
fleeing  imminent  danger  —  would  mean 
automatic  forfeiture  of  any  future  political ' 
asylun^laim.  Such  a  revision  would  end  the 
common  practice  of  holding  a  claim  of  polit- 
ical asylum  as  a  trump  card. 

Mr.  Kansi.  the  alleged  QA  gunman,  could 
have  entered  this  country  even  if  such  mea- 
sures bad  been  in  place  two  years  ago.  But  at 
least  the  United  States  would  not  have  been 
sending  out  a  virtual  invitation  to  abuse  our 
visa  and  asylum  regulations.  So  imprudent 
Is  our  policy  that  it  probably  led  Sheik  Omar 
Abdel-Rahman.  a  fanatical  Muslim  funda- 
mentalist residing  in  New  Jersey  who  may 
be  connected  to  the  terrorists  in  the  World 
Trade  Center  bombing,  to  obtain  a  VS.  visa.  ' 
despite  being  on  the  State  Department*!  list 
of  suspected  terrorists.  He  too  applied  for 
political  asylum,  but  the  claim  was  denied 
on  Tuesday.  Because  asylum  is  precious  to 
the  individual  who  genuinely  deserves  it, 
the  government  must  vigorously  challenge 
the  use  of  false  asylum  claims  as  a  means  of 
circumventing  immigration  laws.  Yet  before 
asking  foreign  governments  for  assistance 
in  this  matter.  Congress  should  get  its  own 
bouse  in  order. 
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The  Christian  Science  Monitor 

Terrorist  Incidents  in  the  US 
Raise  Immigration  Concerns 


»rl«liat>tllia 

«»«l1»«O..M.lfc»«.« 


POLmOL  refuee«?  Or  po- 
litical tcfTDiist? 
The  quesbon  haunts  fed- 
eral ofDciab  IS  the  number  of 
people  seeking  political  asytum  in 
the  United  Suies  swells  to  more 
than  8.000  a  moiah. 

Many  foRJcnen.  aided  by 
nnuggters,  cany  bogus  passports 
and  teil  exaggerated  tales  of  polit- 
icaJ  and  religious  persecution 
back  home.  Over>or1ted  US  offi- 
cials and  courts  take  yean  to  pro- 
cess their  cases.  Meanwhile,  the 
•asyiees"  walk  free,  and  even  hold 
Jobs  In  the  US. 

OfTiciab  often  know  little 
about  asyhm  seekers.  But  in  tJ>e 
wajie  of  receM  terrortst  attadcs. 
(here  is  new  semmetK  in  Wuh- 
ington  for  more  border  security, 
and  doser  ejomtnatioa  of  those 
entering  the  US. 

The  Jan.  25  murder  of  two  of5- 
dab  of  the  Central  Intelligence 
Agency  (OA)  in  suburton  Wuh- 
Ingion,  and  the  bombing  of  the 
VoM  Tndt  Center  In  New  York 
brought  the  issue  to  a  head.  0- 
iegal  residents  are  suspects  in 
both  terronsi  incidents,  the  worst 
here  in  history 

Mir  Almal  Karal.  a  Fkkisiani 
dtarged  tat  the  OA  shooting,  eiv 
icred  the  US  with  a  business  visa, 
then  asked  for  politieal  asylum. 
IVo  years  latct  hb  case  still 
pending,  he  was  living  in  Virginia 
at  the  tune  of  the  attack. 

Motununed  Salameli,  a  Jorda- 
nian arrested  in  connection  with 
the  trade  center  explosion,  ar- 
rived wnh  a  six -month  tourist  visa 
in  1988.  then  applied  to  stay  in 
the  US  under  tv^o  amnesty  pro- 
grams. Ahhough  denied  resi- 
dency, he  Is  still  here. 

In  a  reialed  case.  Sheik  Omar 
Atxlel' Rahman,  the  radical  Mus- 
lim dfnc  wiw  preaches  at  the 
New  Jersey  mosque  where  Mr. 
Salan>«h  and  feUoK  trade  center 
suspect  Nidal  Ayytd  worship,  an- 
nouncrd  he  «iU  Tight  a  deporta- 
tion order  issued  Wednesday. 


Orttics  and  aome  members  of 
Congress.  Including  Rep.  BiD 
McCoUum  (R)  of  Florida,  are  de- 
manding that  the  government 
MifTen  border  enforcement.  Rep- 
resentative McCoQum  says:  'We 
•re  being  forced  to  accept  lltou- 
nnds  of  people  a  month  whom 
we  know  nottdng  at>ouL* 

Vonah  Almander,  an  expert  on 
terrorism,  say*  many  of  those  en- 
tering the  US  are  obviously  genu- 
ine refugees.  Yet  even  a  few  hun- 
dred terrorists  among  them  'can 
caise  a  great  deal  of  prt>blems.* 
Oc  Alexander  says. 

Alexandei;  who  teaches  at 
George  ^Mshington  Unhrersity, 
sat's:  *Wc  have  to  ImprtAT  our 
procedures  to  find  out  »-ha  tl)e 
people  are,  and  create  some 
meciunism  to  expedite  the  ... 
process. 

To  that  end.  McCoOum  this 
week   introduced  the  Exclusion 
aivd  Asylum  Reform  Amendments 
of  1993,  which  would  grant  fed- 
eral officials  immetfiate  authority 
to  expel  aliens  who  enter  the  US 
without  proper  documents.  That 
would    indude    aiqrane    wtMse 
dalm  of  political  asylum  does  not 
•ecm  based  on  *a  credible  fear  of 
persecioion.* 

Yet  Horace  Busbx  who  served 
in  the  Johnson  White  House,  says 
political  sentiipeif  still  won't  sup- 
port a  strong  border  aackdown. 
*Oniy  If  wc  have  a  few  more 
in«|or  incideol*  _  coty  thcnwill 
there  be  pressure  in  aQ  (Srec- 
Itons*  for  acliofi.  he  predicta. 

Joseph  Clunba,  presideit  of 
the  International  Security  Coun- 
cil, a  Washington,  D.C.  think 
tank,  says  America's  open  bor- 
ders present  a  growing  danger 
The  laws  are  so  lenient  that 
they  are  Inviting  terrorism.'  Dt 
Churba  says.  'As  it  stands  toda;;  a 
person  can  come  Into  New  York 
and  plea  asyium  witJxMit  any  pa- 
pers and  (he|  would  not  be 
detained.  He  would  be  free  ._  to 
move  around  the  United  Slates  on 
his  own  cognizance.' 

■|  tiuiJe  we  have  to  lake  a  sec- 
or>d  look  at  the  opetwess  of  thr 
Uiuied  Sutes,  because  openne&v 
is  a  blessing,  but  il  can  also  be  a 
curse   from  a  secunty  point  of 


view,*  Alexander  says.  "We  need 
to  strike  a  balance  between  secu- 
rity and  human  rights.* 

ANY  crackdown  on  asylum 
seekers  could  provoke  an 
outcry  frt>m  human  rights 
advocates,  who  see  ttte  US  as  a 
last  hope  for  many  penecuied  ' 
peoples. 

There  were  only  24,000  asy- 
hiro  re<iuesu  In  1984.  That 
Jumped  to  101 ,000  by  1989.  Offi- 
cials sec  no  letup. 

The  largest  nimben  come 
'  from  Central  America,  China. 
Haiti,  and  Eastern  Europe.  Many 
■how  up  without  papers  it  air- 
'  potts  like  JFK  in  New  York  Qty. 
Officials  cannot  legally  hold 
them,  or  send  then  hone. 

As  a  resuh,  backlogs  are  grtiw- 
Ing.  Last  year,  the  Iramigntxm 
and  Naturalization  Service  pro- 
cessed only  22,674  cases,  while 
the  backlog  grew  to  135,000.  b 
could  reach  215.000  this  year, 
INS  officials  taf.  Most  asylum 
•eeken  avoid  the  hearings,  and 
drop  out  of  sighL 

Representative  McCoOum  nys 
that  wtien  the  taw  was  passed, 
only  5.000  persons  a  year  were 
expected  to  daim  asytum.  It's 
now  20  times  that. 

It  Is  "rampant  abuse.*  he  says. 
Officials  also  poiitf  to  another 
growing,  and  related,  problem. 
Mote  than  500,000  foreign  tour- 
bu  a  year  (out  of  25  miUon)  are 
(ailing  to  leave  the  country  witen 
their  visas  expire.  Maity  became 
megal  residents. 
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Appendix  2-LETrER  Dated  May  13,  1993,  With  Enclosures,  to 
Representative  Romano  L.  Mazzou,  From  James  J.  Haggerty, 
Chair,  the  Association  of  the  Bar  of  the  Ciry  of  New 
York 


JAMES  HAGGERTY 

CHAIR 

902  BROADWAY  8TH  FLOOR 

NEW  YORK.  NY  10010 

(212)  614-1259 

FAX  •  (212)  614-1201 


THE  ASSOQATION  OF  THE  BAR 
OF  THE  CITY  OF  NEW  YORK 

42  WEST  44TH  STREET 
NEW  YORK.  NY  10036-6690 

COMMITTEE  ON  IMMIGRATION  AND  NATIONALITY  LAW 


May    13,    1993 


-UEIVED 

MAY  1  4  1993 

MARIA  MEJIA-OPAQUCH 

SECRETARY 

665  FIFTH  AVENUE.  2ND  FLOOR 

NEW  YORK.  NY  10022-5305 

(212)  688-5151 

FAX  *  (212)  688-8315 


BY    HAND 

Representative  Romano  L.  Mazzoli,  Chairman 
Subcommittee  on  International  Law, 

Immigration,  and  Refugees 
United  States  House  of  Representatives 
Washington,  D.C.  20515 

Re:   Report  on  Legislation 
Regarding  H.R.  1355 

Dear  Representative  Mazzoli: 

Enclosed  please  find  our  Committee's  report  disapproving 
H.R.  1355,  together  with  six  profiles  of  successful  asylum 
applicants,  chosen  as  compelling  examples  by  members  of  the 
Committee.  Under  the  proposed  legislation,  these  individuals  could 
have  been  summarily  excluded. 

The  Association  of  the  Bar  of  the  City  of  New  York  is  an 
independent,  professional  organization  with  membership  comprised 
of  over  19,000  judges  and  lawyers.  Founded  in  1870,  the 
Association  has  a  long-standing  commitment  to  human  rights  and 
improving  the  administration  of  justice. 


matter. 


Thank  you  for  your  consideration  of  and  attention  to  this 


Very  truly  yours. 


ames  J.  Haggerty 


Jame 
Chair 


Enclosures 
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THE  ASSOCIATION  Of  THE  BAfl 
OF  THE  OTY  OF  NEW  YORK 

42  WEST  **TH  SIHbtr 
NEW  VOnK.  NY  10036-6690 

COMMITTEE  ON  IMMIGRATION  AND  NAHONAUTY  LAW 

JAMES  HAGGERTY  MARIA  MEJIA-OPAOUCH 

CHAIR  SECRETARY 

902  BROADWAY.  8TH  FUX3R  „„„«nm    «»i     r  ^^-r  ^<,  .«^»..  665  FIFTH  AVENUE.  2N0  FLOOR 

REPORT   ON   LEGISLATION 

NEW  YORK.  NY  10010  NEW  YORK.  NY  100225305 

(2121  61«-12S9  (2121  688-S151 

MX  #(212)  614-1201     COMMITTEE  ON  IMMIGRATION  AND  NATIONALITY  lAW""**'!*'^***"* 
S.  667  and  H.R.  1355  -  Suromarv  Exclusion  Bills 

THE  BILLS  ARE  DISAPPROVED 

The  proposed  legislation  would  allow  front-line 
Immigration  and  Naturalization  Service  ("INS")  officers  to 
summarily  exclude  individuals  attempting  to  enter  the  United 
states,  allegedly  without  proper  documentation,  thereby  turning 
away  untold  numbers  of  legitimate  asylum  seekers.  The  Committee 
strenuously  opposes  this  legislation,  which  vitiates  this  country's 
commitment  to  the  protection  of  persons  fleeing  persecution  and 
abrogates  the  carefully  constructed  and  newly  amended  asylum  system 
by  eliminating  all  safeguards  against  the  wrongful  denial  of 
asylum. 

THE  BURDEN  OF  IMPROVING  THE  ADMISSIONS  PROCESS  AT 
AIRPORTS  HAS  BEEN  IMPROPERLY  PLACED  ON  THE  WORLD'S  REFOGEES 

If  enacted,  the  proposed  legislation  would  summarily 
exclude  any  alien  presenting  a  document  determined  by  an  INS 
officer  to  be  fraudulent,  or  otherwise  improper.  Summary  exclusion 
is  an  attempt  to  frustrate  the  efforts  of  aliens  abusing  the  asylum 
process.  Instead,  it  would  tragically  deny  those  for  whom  the 
United  States  is  a  last  resort,  the  opportunity  to  apply  for 
asylum,  unless  able  to  convince  the  front-line  INS  inspector  that 
presentation  of  improper  documentation  was  necessary  to  escape 
persecution  or  to  (iepart  from  a  country  where  the  asylum  seeker 
faces  a  significant  danger  of  being  returned  to  persecution. 
Persons  fleeing  persecution,  in  a  desperate  search  for  freedom,  are 
rarely  able  to  obtain  proper  documentation  with  which  to  enter  the 
United  States.  It  is  these  very  people,  racked  with  fear, 
overwhelmed  by  exhaustion,  frustrated  by  an  inability  to 
communicate  effectively  in  the  English  language  or  to  understand 
the  legal  issues,  who  will  be  compelled  to  make  their  cases  to  an 
INS  inspector,  immediately  at  the  port  of  entry.  An  inability  to 
do  so  could  well  mean  loss  of  life  or  liberty.  The  burden  of 
improving  the  admissions  procedures  at  airports  can  and  should  be 
placed  somewhere  other  than  on  the  world's  refugees. 
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THE  IMMIGRATION  INSPECTOR  IS  JUDGE  AND  JURY 


Sununary  exclusion  subverts  the  country's  renewed 
commitment  to  a  more  balanced  asylum  adjudicatory  procedure.  The 
recent  retooling  of  the  asylum  regulations  was  meant  to  eradicate 
abuses  inherent  in  the  former  system.  Asylum  cases  are  now  decided 
by  trained  asylum  officers,  who  have  studied  country  conditions  and 
are  sensitized  to  cultural  differences.  Yet  the  proposed 
legislation  would  turn  over  to  an  INS  employee  charged  with 
regulating  entry  the  right  to  determine  whether  an  individual 
seeking  asylum  has  a  credible  fear  of  being  returned  to  the  country 
from  which  the  alien  fled.  Inspectors  are  not  trained  to  deal  with 
cultural  differences  or  foreign  country  conditions,  and  have  their 
own  biases,  which  can  easily  be  injected  into  the  system,  without 
the  safeguard  of  review. 

Determinations  as  to  the  validity  of  documentation 
submitted  for  admission  to  the  United  States  are  also  left  to  an 
INS  inspector.  In  point  of  fact,  questions  as  to  whether  a 
document  is  fraudulent  or  forged  or  tampered  with  are  often 
contested  issues  at  an  exclusion  hearing,  in  which  the  alien  may 
prevail.  Yet  the  proposed  legislation  would  give  one  front-line 
INS  employee  the  right  to  decide  issues  which  have  traditionally 
been  placed  in  the  hands  of  experienced  immigration  judges,  who 
have  had  the  opportunity  to  examine  all  the  evidence,  including 
expert  testimony.  This  is  too  great  a  burden  to  place  on  a  single 
person,  no  matter  how  conscientious  that  person  is. 

ASYLUM  APPLICANTS  AT  THE  AIRPORTS  ARE  SUBJECT  TO 
A  HIGHER  STANDARD  OF  REVIEW 


An  INS  officer  is  charged  with  determining  whether  the 
alien's  "presentation  of  [a]  document  was  pursuant  to  direct 
departure  from  -  (A)  a  country  in  which  the  alien  has  a  credible 
fear  of  persecution;  or  (B)  a  country  in  which  there  is  a 
significant  danger  that  the  alien  would  be  returned  to  a  country 
in  which  the  alien  would  have  a  credible  fear  of  persecution."  As 
defined  in  the  proposed  legislation,  "'credible  fear  of 
persecution'  means  (A)  it  is  more  probable  than  not  that  the 
statements  made  by  the  alien  in  support  of  his  or  her  claim  are 
true;  and  (B)  there  is  a  significant  possibility,  in  light  of  such 
statements  and  of  such  other  facts  as  are  known  to  the  officer 
about  country  conditions,  that  the  alien  could  establish 
eligibility  as  a  refugee  within  the  meaning  of  Section  101 
(a) (42) (A)." 
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Congress  has  created  a  standard  of  review  more  difficult 
to  meet  than  that  articulated  by  the  Supreme  Court  in  INS  v. 
Cardoza-Fonseca .  480  U.S.  421  (1987),  and  its  progeny.  Matter  of 
Maaharrabi.  Int.  Dec.  3028  (BIA  1987) .  The  test,  under  current 
law,  is  whether  a  reasonable  person  in  like  circumstances  would 
fear  persecution  if  returned  to  her  native  country.  The  proposed 
"credible  fear"  and  "significant  danger"  standards  are  a  departure 
from  the  now  well-established  law  of  the  land.  Those  compelled  to 
proffer  their  claims  to  immigration  inspectors  and  meet  the 
proposed  standard  of  review,  must  do  so  without  even  the  benefit 
of  an  advocate. 


APPLICATIONS  FOR  WITHHOLDING  OF  DEPORTATION 
PRECLUDED 


The  bills  also  deny  the  right  to  apply  for  withholding 
of  deportation  (Sec.  243  (h) )  to  those  attempting  to  enter  the  U.S. 
with  fraudulent  documents.  "Withholding  of  deportation"  is  an 
important  protection  currently  available  for  those  who  are  deemed 
to  be  likely  targets  of  persecution.  The  right  to  apply  for  this 
relief  is  intimately  linked  to  the  asylum  process.  No  additional 
administrative  convenience  is  achieved  by  its  elimination. 

NO  REVIEW  BY  ANY  HIGHER  AUTHORITY 


There  is  no  review  of  an  adverse  decision  of  the  front- 
line INS  officer.  If  enacted,  Section  235  of  the  Immigration  and 
Nationality  Act  would  be  amended  to  preclude  any  court  from  having 
jurisdiction  to  review  any  determination  made  with  respect  to  an 
alien  summarily  excluded  for  improper  documentation.  Jurisdiction 
of  petitions  for  habeas  corpus  would  be  limited  to  an  examination 
of  whether  the  petitioner  is  an  alien,  and  was  ordered  "specially 
excluded. " 

There  is  nothing  to  avert  the  tragic  consequences  of  a 
faulty  determination  by  an  INS  employee.  There  is  nothing  to 
prevent  bias  and  personal  political  beliefs  from  being  injected 
into  the  system.   There  is  nothing  to  be  done  about  abuses. 

If  an  alien  is  denied  the  opportunity  to  apply  for 
asylum,  the  case  will  be  closed. 
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HARDEST  HIT  ARE  REFUGEES  FROM  THE  PEOPLE'S  REPUBLIC  OF 

CHINA 

Ironically,  the  proposed  legislation  would  most 
dramatically  affect  persons  fleeing  from  the  People's  Republic  of 
China  ("PRC") ,  the  very  population  that  was  offered  special 
protection  by  Executive  Act  of  former  President  Bush,  and  for  whom 
Congress  has  enacted  legislation  to  allow  for  adjustment  of  status. 

INS  statistics  reveal  that  more  than  one-third  of  the  800 
individuals  who  applied  for  asylum  at  New  York's  Kennedy  Airport 
in  March  1992  were  from  the  PRC.  Over  the  last  decade,  nearly  70% 
of  applications  by  PRC  asylum  seekers  have  ultimately  been  approved 
by  the  INS.  Summary  exclusion  will  prevent  many  of  those  fleeing 
repressive  conditions  in  China  from  applying  for  asylum  in  the 
United  States. 

SUMMARY  EXCLUSION  FLIES  IN  THE  FACE  OF  ALL 
NOTIONS  OF  DUE  PROCESS  AND  FAIRNESS 

Historically,  Congress  has  limited  the  classes  of  aliens 
seeking  admission  for  whom  the  right  to  a  hearing  is  proscribed  to 
crewmen,  stowaways  and  allegedly  subversive  aliens.  Each  is  a 
discrete  group.  The  summary  exclusion  bill  has  cast  its  net  much 
farther  and  wider  than  ever  condoned  within  recent  history, 
catching  within  its  reach  not  only  the  intended  abusers  of  the 
system  but  those  with  legitimate  claims  of  asylum. 

Contrary  to  all  notion  of  fairness,  summary  exclusion 
will  effectively  create  two  classes  of  applicants  for  asylum,  those 
who  manage  to  enter  the  U.S.  either  without  inspection  or  by  duping 
the  immigration  inspector,  and  those  who  have  neither  the  time  nor 
the  resources  to  obtain  proper  documentation  or  to  plan  a  more 
circuitous  entry  through  a  land  border.  The  proposed  legislation 
will  encourage  more  entries  without  inspection  (EWI)  by  those  who 
have  the  leisure  and  wherewithal  to  do  so.  Persons  who  truly  risk 
persecution  will  continue  to  come  by  air.  At  the  mercy  of  front- 
line inspectors,  many,  if  not  most,  may  well  be  summarily  excluded. 

CONCLUSION 

The  proposed  legislation  will  place  the  fate  of  tens  of 
thousands  seeking  safe  haven  in  the  United  States  solely  in  the 
hands  of  front-line  INS  officers  who  may  have  little  training  in 
the  adjudication  of  asylum  cases.   There  is  no  meaningful  review. 


371 


An  erroneous  decision  to  turn  away  an  alien  with  a  legitimate  claim 
for  asylum  will  be  irreversible.  Genuine  refugees  will  silently 
be  returned  to  the  persecution  from  which  they  mistakenly  believe 
they  have  successfully  fled. 

Despite  its  high  cost,  summary  exclusion  will  not  even 
adequately  address  the  concerns  of  its  proponents.  Thus,  aliens 
who  have  abused  the  asylum  system  will  still  be  able  to  do  so  by 
entering  at  land  borders. 

The  proposed  legislation  contravenes  all  notions  of  due 
process  and  fairness  and  undermines  this  country's  commitment  to 
to  the  protection  of  those  fleeing  persecution. 

For  all  these  reasons,  the  Committee  urges  the  defeat  of 
the  proposed  legislation. 

Respectfully  submitted. 
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Case:   MMR 

DOA:    10/26/90  EOA:  NYC  -  JFKIA 

Detained? :   No 

Date  Paroled:  10/26/90 

Date  of  Interview/Hearing:   2/3/92 

Date  Asylum  Granted:   2/3/92 

Synopsis  of  asylum  claim:  Applicant,  a  30-year-old  single 
male  from  Afghanistan,  was  forcibly  conscripted  into  the 
Afghan  army  in  12/87  when  the  military  was  still  controlled 
by  the  occupying  Soviet  army.  Applicant's  father  had  been 
arrested  by  the  government  and  executed  because  he  had 
studied  in  the  U.S.,  and  his  brother  was  arrested  by  the 
government  for  "opposing"  it. 

After  two  weeks  in  the  military,  applicant  was  arrested 
and  imprisoned  in  the  military  KHAD  prison  in  Kabul  for 
criticizing  the  Communist  government  and  the  USSR  to  some 
fellow  soldiers.  He  was  detained  there  for  four  months,  but 
managed  to  escape  while  being  transported  to  another  prison 
because  the  driver  had  been  a  classmate  of  his.  Applicant 
then  went  into  hiding  until  he  was  able  to  flee  the  country. 

The  INS  Trial  Attorney  requested  an  adjournment  of  the 
hearing  to  call  in  the  INS  inspector  at  JFK  Airport  regarding 
a  discrepancy  in  the  statement  taken  from  applicant  at  the 
airport  upon  arrival.  The  airport  statement  indicated  that 
applicant  had  no  siblings,  apparently  in  conflict  with  his 
claim  of  his  brother's  arrest. 

When  the  INS  inspector  testified  before  the  immigration 
judge  on  this  point,  he  stated  that  "sibling  doesn't  mean 
brother  or  sister,  it  means  children."  When  informed  by  the 
judge  of  the  correct  meaning,  the  inspector  continued  to 
insist  that  sibling  meant  child.  Asylum  was  granted  with  no 
further  opposition  from  the  INS  Trial  Attorney. 
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Case;   JN 

DOA;    1/16/92  POA:   NYC  -  JFKIA 

Detained?:   Yes 

Date  Paroled:   N/A 

Date  of  Interview/Hearing;   1/15/93 

Date  Asylum  Granted;   1/15/93 

Synopsis  of  asylum  claim:  Applicant,  a  37-year-old  male 
physician  and  an  ethnic  Tamil  from  Sri  Lanka,  was  arrested  by 
the  Sri  Lankan  army  on  7/4/91.  He  was  charged  with  being  a 
LTTE  (Tamil  Liberation  movement)  member,  although  he  had 
never  aided  or  been  involved  in  any  way  with  the  LTTE. 
Applicant  was  detained  at  an  army  camp  for  three  months.  He 
was  detained  in  a  room  3  feet  X  8  feet  with  two  other 
prisoners  and  was  interrogated  and  severally  beaten. 
Applicant  was  at  one  point  brought  to  a  courtyard  and  forced 
to  kneel  in  front  of  armed  soldiers  to  be  executed,  but  was 
spared  at  the  last  moment. 

Applicant  arrived  at  JFK  with  a  false  photo  sub  passport. 
He  had  no  proof  of  identity  or  supporting  documentation  in 
his  possession.  While  awaiting  his  hearing,  his  relatives 
managed  to  forward  to  counsel  documentation  proving 
applicant's  identity  and  documenting  his  claim  of 
persecution.  The  INS  Trial  Attorney  forwarded  copies  of  the 
supporting  documentation  to  the  U.S.  Embassy  in  Colombo,  Sri 
Lanka  for  authentication.  Applicant's  counsel  also  contacted 
the  Red  Cross,  which  confirmed  a  record  in  its  office  in  Sri 
Lanka  of  applicant  having  been  released  from  an  army 
detention  camp  on  10/2/91.  The  U.S.  Embassy  in  Colombo  also 
confirmed  to  the  INS  the  authenticity  of  his  documents.  In 
addition,  a  witness  was  located  and  testified  as  to 
applicant's  identity. 

The  INS  Trial  Attorney,  who  remained  highly  skeptical  of 
the  claim  throughout  the  hearing,  was  by  the  end  convinced  of 
the  truth  of  the  claim  and  did  not  reserve  appeal.  All 
supporting  documentation  was  obtained  months  after 
applicant's  arrival  in  the  U.S.  during  the  pendency  of  his 
hearings,  and  was  obtained  with  the  assistance  of  counsel. 
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Case:   PL 

DOA:    10/12/90  POA:   NYC  -  JFKIA 

Detained:   N/A 

Date  Paroled:   N/A 

Date  of  Hearing:   8/19/91 

Date  Asvlum  Granted:   8/19/91 

Synopsis  of  asylum  claim:  Applicant,  25-year-old  female 
mechanical  designer  from  People's  Republic  of  China  ("PRC"), 
was  the  subject  of  an  arrest  warrant  issued  by  the  Public 
Security  Bureau  on  October  15,  1989.  She  had  participated  in 
pro-democracy  activities  in  Beijing  from  May  20  to  June  4, 
1989. 

Applicant  arrived  at  JFK  with  a  false  photo  sub  passport. 
She  had  no  proof  of  identity  or  supporting  documentation  in 
her  possession.  While  awaiting  her  hearing,  her  relatives 
managed  to  forward  to  counsel  documentation  proving  her  claim 
of  persecution.  Applicant's  attorneys  forwarded  the  arrest 
warrant  to  the  U.S.  Consulate  in  Guangzhou,  PRC.  The 
consulate  informed  the  attorneys  that  it  could  only 
authenticate  the  signature  of  some  provincial-level  Chinese 
officials.  The  INS  Trial  Attorney  forwarded  the  arrest 
warrant  to  the  Forensic  Document  Laboratory.  The  INS  did  not 
have  any  specimens  of  any  documents  resembling  the  arrest 
warrant  and  could  not  determine  if  it  was  authentic. 

At  the  hearing,  the  INS  Trial  Attorney  tested  applicant's 
ability  to  recall  times,  dates  and  places  during  her 
testimony.  Applicant  was  able  to  defeat  any  attempts  to 
discredit  her  testimony.  The  Trial  Attorney  believed  the 
truth  of  her  claim  but  reserved  the  right  to  appeal. 
However,  an  appeal  was  not  filed. 
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Case; 

DOA:   7/18/92  EOA:   Washington,  D.C. 

Detained? :   No 

Date  Paroled;   4/90 

Date  of  Hearing;   7/92 

Date  Asylum  Granted:   7/92 

Synopsis  of  Asylum  Claim:  Applicant,  was  a  26-year-old 
instructor  at  People's  University  in  Beijing,  People's 
Republic  of  China  ("PRC") ,  specializing  in  the  history  of  the 
Cultural  Revolution. 

Applicant  had  participated  in  advising  student  leaders  and 
others  during  the  Tiananmen  protests  and  had  engaged  in 
nonviolent  protests,  including  assisting  hunger  strikers.  He 
also  aided  visiting  American  professors  during  the  Democracy 
Movement  in  the  PRC,  without  the  knowledge  of  People's 
University  superiors.  Photographs  provided  physical  proof  of 
applicant's  presence  during  Tiananmen  Square 
marches/protests.  Applicant  had  also  surreptitiously  written 
various  reference  materials  regarding  the  Cultural  Revolution 
which  were  not  flattering  in  their  portrayal  of  Chinese 
officials. 

Applicant  was  placed  in  exclusion  at  Washington,  D.C.  for 
not  having  proper  documents.  He  expressed  the  desire  to  seek 
asylum  because  of  feared  repercussions  for  assistance  to 
students  and  foreign  visitors  during  the  1989  Democracy 
Movement  in  the  PRC. 

Applicant  clearly  exptessed  his  fear  of  persecution  if  his 
activities  were  to  become  known  to  PRC  officials.  The 
Immigration  Judge  granted  the  application  for  asylum  and 
terminated  exclusion  proceedings  without  appeal  by  the 
Immigration  and  Naturalization  Service. 
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Case :   Mr .  P 

DOA:    1/27/92  POA:   Detroit,  Michigan 

Detained?:   Yes 

Date  Paroled:   7/92 

Date  of  Hearing:   2/3/93 

Date  Asylum  Granted:   2/3/93 

Synopsis  of  Asvlum  Claim:  Mr.  P,  a  national  from  Zaire, 
was  detained  at  the  airport  while  in  transit  to  Canada,  where 
he  had  originally  planned  to  apply  for  political  asylum.  He 
was  traveling  with  a  false  French  passport  and  was  taken  into 
custody  by  the  INS  after  U.S.  Customs  searched  his  belongings 
when  he  tried  to  go  outside  during  a  layover  in  Detroit.  Mr. 
P  was  put  in  exclusion  proceedings  and  held  in  the  INS 
processing  center  in  Laredo,  Texas.  In  July  1992,  he  was 
released  from  detention  following  a  pre-screening  interview. 
He  immediately  left  for  Boston  where  he  found  legal  counsel. 
Mr.  P  was  granted  asylum  on  February  3,  199  3. 

Mr.  P  had  a  real  fear  of  returning  to  Zaire  because  of  his 
political  activities  there.  All  Zairians  upon  birth  are 
automatically  enrolled  into  the  ruling  party  in  Zaire,  the 
Popular  Movement  for  the  Revolution  ("MPR") .  In  19833,  Mr. 
P  began  to  actively  oppose  the  MPR  while  attending  the 
Institute  of  Science  and  Applied  Technology.  He  attended 
meetings  of  a  clandestine  opposition  party,  PALU,  a  group 
that  was  opposed  to  Mobutu's  one-party  rule  and  committed  to 
democracy  and  an  end  to  corruption.  He  recruited  fellow 
students  into  PALU  and  helped  organize  a  student 
demonstration  against  the  MPR  that  was  to  take  place  on 
February  16,  1989,  but  the  government  crushed  the 
demonstration  before  it  began,  and  those  who  were  not  killed 
or  wounded,  fled. 

Mr.  P  was  arrested  by  the  security  forces  on  February  18, 
1989  while  in  hiding  at  his  grandfather's  house.  They  knew 
about  his  involvement  in  the  PALU  and  interrogated  him  about 
its  leaders.  They  beat  him  when  he  did  not  answer  their 
questions;  dripped  molten  plastic  on  his  body,  causing  severe 
burns;  and  slipped  sedatives  into  his  food.  Mr.  P  was  held, 
without  formal  charges,  for  two  and  one  half  years  and  had  no 
visitors.  His  brother,  who  was  in  the  army,  helped  him 
escape  to  Brazzaville  in  the  Republic  of  Congo.  His  brother 
then  helped  him  to  get  out  of  the  Congo  with  false  documents 
and  money  when  Zairian  refugees  began  to  be  deported.  Mr.  P 
had  a  ticket  to  Canada  and  was  en  route  when  he  was  detained 
in  Detroit. 
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Case:   Mr.  L 

DOA;    10/10/92  2QA:      NYC  -  JFKIA 

Detained?;   Yes 

nate  Paroled;   N/A 

Date  of  Hearing;   3/12/93 

Date  Asvlum  Granted;   3/12/93 

synopsis  of  Asylum  Claim;  Mr.  L,  a  Nigerian  national, 
attempted  to  enter  the  United  States  on  a  fraudulent  Nigerian 
passport.  He  was  detained  at  JFK  airport,  put  into  exclusion 
proceedings  and  sent  to  Wackenhut  Correction  Center  in 
Springfield  Garden,  New  York.  He  was  denied  parole  into  the 
U.S.  and  wrote  to  Amnesty  International's  Refugee  Office  and 
requested  assistance.  The  Refugee  Office  sent  him  a  list  of 
legal  organizations  that  could  possibly  represent  him  and 
with  that  list,  Mr.  L  found  counsel.  He  was  granted 
political  asylum  on  March  12,  1993. 

Mr.  L  is  a  Christian  and  had  criticized  the  Muslim- 
controlled  goyernment  for  not  permitting  Christians  to  hold 
goyernment  positions.  Mr.  L's  father,  an  ex-general  in  the 
Nigerian  army,  leader  of  the  Christian  Kataf  tribe  and  critic 
of  the  Muslim  goyernment,  was  arrested,  with  other  prominent 
Christians,  after  a  series  of  religious  riots  between  the 
Muslims  and  Christians.  The  father  was  held  on  trumped-up 
charges  of  murder  and  supplying  arms  to  the  Christians.  Mr. 
L  protested  his  father's  arrest  and  demanded,  along  with 
others  whose  fathers  had  been  arrested,  that  their  fathers  be 
released.  Mr.  L  was  consequently  arrested,  accused  of 
"ganging  up  on  the  goyernment"  and  seyerely  tortured.  After 
spending  oyer  three  months  in  prison  with  no  official  charge 
against  him,  Mr.  L  escaped  with  the  help  of  a  priest  who  had 
been  a  regular  yisitor  to  him.  The  priest  told  him  that  his 
brothers  had  been  killed,  and  he  later  found  out  that  his 
father  had  been  convicted  of  murder  and  sentenced  to  death  by 
hanging.  Mr.  L  hid  until  his  false  documents  and  his  trip  to 
the  U.S.  were  arranged  and  was  taken  into  custody  upon  his 
arrival  at  JFK. 

In  a  response  to  a  request  for  parole  submitted  by  Mr.  L's 
attorney,  an  INS  officer  stated  that  Mr.  L  could  not  be 
released  for  detention  because  the  INS  had  reason  to  believe 
he  would  abscond.  The  Immigration  Judge,  on  the  other  hand, 
stated  on  the  record  that  in  all  his  years  on  the  bench,  Mr. 
L's  case  was  the  most  compelling  one  for  granting  asylum  that 
he  had  ever  heard.  ' 
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Appendix  S.-Letter  Dated  May  7,  1993,  to  Subcommittee  From  the 
National  Asylum  Study  Project,  Harvard  Law  School 


NATIONAL  ASYLUM  STUDY  PROJECT 

A  Proiect  ot  Harvard  Law  School 
Program  on  the  Legal  Profession  and  Clinical  Program 
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Kevin  Anderson 

Subcommiitee  on  International  Law,  Immigration  and  Refugees 

B-370-B  Raybum  House  Office  Building 

Washington.  D.C.  20515 

Dear  Mr.  Anderson: 

Thank  you  for  the  opportunity  to  submit  information  into  the  record  of 
the  Subcommittee's  April  27.  1993  hearings  on  the  three  asylum  reform 
proposals.    The  National  Asylimi  Study  Project  of  the  Harvard  Law  School, 
established  in  November  1991.  has  co^iducted  the  first  comprehensive  study  of 
the  recently-implemented  asylum  adjudication  process  of  the  Iimnigration  and 
Naturalization  Service,  entitled  "An  Interim  Assessment  of  the  Asylum  Process 
of  the  Immigration  and  Naturalization  Service  "  (Dec.  1992).   The  Study 
Project  will  publish  a  final  repon  in  July  of  this  year.    Attached  to  this  letter 
are  excerpts  from  the  Iiuehm  Assessment  for  submission  iiuo  the  record.    .\ 
copy  of  the  entire  repon  is  available  from  the  National  Asylum  Study  Project. 

This  lener  presents  three  sets  of  statistics  discovered  in  the  course  of 
conducting  the  smdy  of  the  INS  asylum  process  that  may  be  of  interest  to  the 
Subcomminee.    The  first  is  the  nationality  of  asylum  seekers,  the  second  is  the 
percenuge  of  cases  INS  considered  frivolous  in  deciding  work  authorization 
requests,  and  the  third  is  the  failure  to  appear  rate  of  asylum  seekers. 

Numerous  recent  press  accounts  have  reported  on  abuse  of  the  asylum 
process.    Since  INS  has  not  published  statistics  on  the  number  of  cases  it 
considers  fraudulent,  other  indicators  may  give  some  guidaiKe  on  the  extent  of 
this  problem.    The  first  is  the  nationalities  of  asylum  applicants.    Over  92%  of 
the  103.447  asylum  applicants  filing  with  the  INS  in  fiscal  year  1992  came 
from  25  countries  with  the  top  ten  countries  constitutmg  78%  of  the  filings, 
according  to  INS  statistics.    All  of  these  top  ten  countries  are  generally 
considered  to  be  refugee  producing,  or  are  undergoing  active  repression,  or 
political  or  civil  turmoil: 


Guatemala  43.834 

El  Salvador  6.730 

former  Soviet  Union    5,823 
Haiti  5.291 

Philippines  4.012 


China 

3.440 

Pakistan 

3.323 

India 

3.160 

Cuba 

2.368 

former  Yueoslavia 

2.313 

■irOColumbuStreet.Suitcie.CambridRe,. MA  02141  •  (617)494-1800  •  FAX  1617)  494- 
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The  countries  INS  identified  as  presumptively  frivolous  (western  European  countries, 
Australia,  New  Zealand,  Canada  and  Mexico)  constituted  less  than  1%  of  total  filings  and 
amounted  to  761  asylum  applications.' 

A  second  possible  measure  of  frivolous  filings  is  the  number  of  asylum  cases  where 
INS  denied  work  authorization,  determining  them  to  be  frivolous.    Under  the  asylum 
regulations,  an  applicant  with  a  non-frivolous  asylum  case  receives  work  authorization  during 
the  case.    For  fiscal  year  1992  the  INS  denied  work  authorization  for  9%  of  the  asylum 
cases,  determining  them  to  be  frivolous.    Of  103,098  work  authorization  requests  from 
asylum  applicants.  INS  denied  7,893  and  approved  81,731,  according  to  INS  statistics. 

A  third  indication  of  abuse  is  the  percentage  of  applicants  who  failed  to  appear  at  the 
INS  for  their  asylum  hearings  (although  there  are  many  valid  reasons  for  failing  to  ap[}ear. 
such  as  lack  of  notice  of  the  interview,  incorrect  address,  unavailability  of  counsel  on  that 
date,  or  emergent  circumstances).    According  to  INS  statistics,  the  "no  show "  rate  of  asylum 
applicants  for  their  interviews  with  the  INS  asylum  officer  corps  averaged  10%  nationwide 
for  the  first  quarter  of  fiscal  year  1993.    Attached  are  the  percentages  at  each  asylum  office. 

We  would  be  happy  to  provide  the  Subcommittee  with  further  information  or  respond 
to  specific  requests  about  the  asylum  process. 

Sincerely, 

Deborah  Anker  Sarah  Ignatius 

Research  Director  Study  Coordinator 


'    Applicants  from  countries  INS  identified  for  expedited  processing  during  fiscal  year 
1992  generated  less  than  1  %  of  total  filings: 
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NOTE :  There  were  45  cases  closed  at  the  interview;  all  were  in  the 
Miaai  Asylum  Office. 
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EXCERPTS  FROM  THE  NATIONAL  ASYLUM  STUDY  PROJECT'S 
INTERIM  ASSESSMENT  OF  THE  ASYLUM  PROCESS  OF  THE 
IMMIGRATION  AND  NATURALIZATION  SERVICE  (Dec.  1992) 

SCOPE  OF  THE  INTERIM  REPORT 

Introduction 

The  Study  Project  is  issuing  this  interim  report  after  one  year  of  study.    The  interim 
report  is  limited  to  an  assessment  of  INS'  success  in  implementing  the  structural  reforms 
mandated  by  the  1990  asylum  regulations,  and  to  evaluations  derived  from  the  data  collected 
over  the  course  of  the  first  year.    The  report  also  addresses  the  most  visible  and  controversial 
asylum  adjudication  issue  of  the  last  year:  the  screening  of  Haitian  refugees  at  Guantanamo 
Bay  and  the  subsequent  processing  of  their  claims  in  the  United  States.   The  Study  Project 
will  issue  a  final  report  next  summer  that  will  comprehensively  analyze  the  entire  new 
asylum  system. 

Criteria  for  Assessing  the  Asylum  Process 

As  an  interim  document,  the  report  assesses  the  new  asylum  process  on  the  basis  of 
INS'  armounced  goals  for  the  program:  fairness,  sensitivity  of  the  legal  process,  faithfulness 
to  the  Refugee  Act  of  1980,  consistency  in  adjudications,  and  efficiency.  The  purpose  of  this 
report  is  to  help  identify  problems  in  asylum  adjudication,  perhaps  the  most  sensitive  task  the 
INS  undenakes.    In  that  context,  we  welcome  INS'  response. 

Many  problems  identified  in  this  report  may  be  the  result  of  INS'  initiation  of  a  new 
program  separate  from  the  INS  district  offices,  with  new  asylum  offices  and  new  staff 
operating  under  new  regulations.    Many  of  the  asylum  officers  are  not  attorneys  previously 
trained  in  asylum  law  or  legal  reasoning,  and  many  of  the  asylum  office  supervisors  lacked 
previous  management  experience.   INS  recognized  many  of  these  problems  and  is  anempting 
to  address  them.   The  success  of  these  efforts  remain  to  be  seen. 

The  problems  associated  with  the  asylum  program  are  not  unique  within  the  INS. 
INS  is  a  government  agency  frequently  criticized  by  its  own  officials'  and  the  General 
Accounting  Office  for  its  inefficiency  and  mismanagement.^ 


'  Memorandum  of  former  INS  General  Counsel  Raymond  Mamboisse  (Jul. 
1989)(characterizing  INS  as  "toully  disorganized"),  reported  in  66  Interpreter  Releases  1169 
(Oct.  23,  1989);  Memoranda  of  former  INS  General  Counsel  William  Cook  (stating  that  INS 
"reorganization  is  a  disaster"),  reported  in.  Interpreter  Releases  1325,  1327  (Nov.  19,  1990); 
Dept.  of  Justice  Inspector  General,  Internal  Studies,  reported  in  68  Interpreter  Releases  217- 
18  (Feb.  25.  1991). 

-  See  U.S.  General  Accounting  Office  (hereinafter  "GAO"),  Immigration  Control:  The 
Central  Address  File  Needs  to  Be  More  Accurate  GAO/GGD-92-20  (Feb.  1992)(22%  of  the 
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EXECUTIVE  SUMMARY 


The  Immigration  and  Naturalization  Service  ("INS")  published  final  revised  asylum 
regulations,  effective  October  1,  1990.  significantly  modifying  INS'  previous  process  of 
adjudicating  asylum  cases.    After  approximately  two  years  under  the  new  regulations,  the 
National  Asylum  Study  Project  is  issuing  the  first  systematic  study  of  the  new  asylum 
process,  analyzing  both  the  administrative  aspects  of  the  program  and  the  quality  of  the 
asylum  officer  corps. 

Prior  Asylum  Process 

INS  asylum  decisions  under  interim  regulations  prior  to  1990  received  widespread 
criticism  from  governmental  and  non-governmental  agencies  for  doing  little  more  than 
adopting  the  recommendation  of  the  Department  of  State,  regardless  of  the  merits  of  the 
case.    For  example,  the  General  Accounting  Office  found  that  INS  examiners  followed  the 
recommendations  of  the  Department  of  State  more  than  95%  of  the  time.    Applicants  from 
countries  considered  "hostile"  to  the  United  States,  such  as  the  former  Soviet  Union,  the 
Peoples  Republic  of  China  and  Iran,  were  granted  at  a  rate  greater  than  50%.    By 
comparison,  applicants  from  countries  considered  "friendly"  to  the  United  States,  such  as 
Guatemala  and  El  Salvador,  were  granted  at  a  rate  less  than  3%,  regardless  of  the  strength  of 
the  case.    The  asylum  approval  rate  for  applicants  who  said  they  were  arrested,  were 
imprisoned,  had  their  lives  threatened  or  were  tortured  was  estimated  at  3%  for  Salvadorans 
compared  with  55%  for  Poles  and  64%  for  Iranians,  according  to  a  governmental  report  in 
1988. 

Two  major  class  actions  encompassing  hundreds  of  thousands  of  asylum  seekers 
raised  claims  of  bias  and  improper  foreign  policy  influences  in  the  prior  asylum  process: 
American  Baptist  Churches  v.  Thomburgh.  a  nationwide  class  of  hundreds  of  thousands  of 
Salvadoran  and  Guatemalan  asylum  seekers,  and  Mendez  v.  Thomburgh.  a  class  of  asylum 


records  reviewed  had  inaccurately  recorded  names  and/or  addresses  of  applicants  and  9%  of 
anomeys.  resulting  in  12%  of  the  people  not  receiving  notice  of  hearings  in  immigration 
coun).  See  also  GAO.  Immigration  Managentent:  Strong  Leadership  and  Management 
Reforms  Needed  to  Address  Serious  Problems  GAO/GGD-91-28  (Jan.  1991);  GAO, 
Financial  Management:  INS  Lacks  Accounabilitv  and  Controls  Over  Its  Resources 
GAO/AFMD-9 1-20  (Jan.  1991):  GAO.  Information  Management:  Immigration  and 
Naturalization  Service  Lacks  Readv  Access  to  Essential  Data  GAO/IMTEC -90-75  (Sept. 
1990);  GAO.  INS  Bonds  Delivery:  Stronger  Internal  Controls  Needed  GAO/GGD-88-36 
(Mar.  1988);  GAO.  Criminal  Aliens:  Majoritv  from  the  New  York  Citv  Area  Not  Listed  in 
INS"  Information  Svstems  GAO/GGD-87-41BR  (Mar.  1987);  GAO.  Immigration  Reform: 
Systematic  Alien  Verification  Svstem  Could  Be  Improved  GAO/IMTEC-87-45BR  (Sept. 
1987). 
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seekers  of  all  nationalities  in  the  Los  Angeles  area.  These  cases  were  resolved  favorably  to 
the  asylum  applicants,  allowing  new  asylum  interviews  by  the  new  corps  of  asylum  officers 
established  in  the  1990  rules. 

Creation  of  the  Asylum  OfTicer  Corps 

When  the  government  published  the  new  asylum  rules  in  1990,  it  highlighted  its  intent 
to  create  an  asylum  adjudication  branch  separate  from  INS  enforcement  braiKhes,  employing 
a  new  corps  of  asylum  officers  under  national  supervision  outside  the  usual  structure  of  local 
INS  district  offices  to  improve  the  quality  and  consistency  of  decision-making.   This  led  to 
the  opening  of  seven  new  asylum  offices  in  Arlington,  Chicago,  Houston,  Los  Angeles, 
Miami,  Newark  and  San  Francisco  in  April  1991.    INS  also  initiated  a  four-week  training 
program  for  asylum  officers  and  developed  training  materials  on  asylum  practice,  refugee 
law,  and  interviewing  techniques. 

The  regulations  also  established  a  documentation  center  to  disseminate  to  asylum 
officers  credible  human  rights  materials  from  governmental  and  non-govemmenul  sources, 
thereby  limiting  exclusive  reliance  on  Department  of  Sute  materials  that  often  reflected 
United  States  foreign  policy  concerns. 

Overall  Improvement  in  Asylum  Interviews 

Study  Project  interviews  of  290  attorneys  and  legal  workers  with  experience  in  each 
asylum  region  found  that  in  general  the  quality  of  asylum  officer  interviews  has  improved  in 
comparison  to  interviews  under  the  prior  system.    On  the  whole,  asylum  officers  appear 
more  knowledgeable  about  asylum  law.  more  polite,  and  if  not  in  every  case  more 
knowledgeable  about  country  conditions,  at  least  more  willing  to  listen  than  the  previous  INS 
examiners. 

The  quality  of  the  officers  varies  widely,  however.    At  least  two  asylum  officers  in 
each  of  the  seven  asylum  offices  demonstrated  unusual  sensitivity,  compassion  and  an 
understanding  of  asylum  law  (approximately  17%  of  the  first  group  of  82  asylum  officers). 
By  contrast,  at  least  one  asylum  officer  in  each  region  (approximately  8.5%  of  the  original 
82)  exhibit  the  hostility  and  lack  of  interest  associated  with  the  previous  process. 

This  substantial  variation  has  led  practitioners  in  each  of  the  seven  asylum  regions  to 
praise  the  overall  improvement  in  the  quality  of  the  interviews,  but  to  feel  that  the  outcome 
of  the  case  depends  on  which  asylum  officer  handles  it.   In  a  representative  comment,  one 
practitioner  said:  "It's  like  Russian  roulette." 

The  asylum  officers  exhibit  varying  knowledge  of  country  conditions  as  well.   Some 
appear  more  knowledgeable  and  others  do  not  appear  to  know  basic  information,  such  as  the 
meaning  of  "pogroms"  against  Jews,  or  the  location  of  Guatemala  or  Sri  Lanka.    Others  have 
knowledge  of  one  nationality  but  not  another,  while  others  who  do  not  know  the  country 
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conditions  in  every  case  let  the  applicant  educate  them. 

Noticeable  Changes  in  Decisions 

The  asylum  officers  issued  too  few  decisions  during  the  last  year  to  draw  final 
conclusions  about  the  quality  of  the  decision-making.   They  issued  10,923  decisions  in  fiscal 
year  1992,  leaving  a  backlog  of  215,772  asylum  cases  as  of  October  1,  1992.   They 
approved  4.019  cases  and  denied  6,904,  for  an  overall  approval  rate  of  36.8%.   Under  the 
prior  system,  the  cumulative  approval  rate  was  23.6%  (from  June  1983  to  March  1991),  with 
41.227  cases  granted  and  133,178  cases  denied.   When  the  asylum  officers  started  in  April 
1991  there  were  already  114,044  cases  pending  from  the  previous  system. 

There  appear  to  be  some  noticeable  changes  in  approval  rates  for  applicants  of 
certain  nationalities,  such  as  Salvadorans,  Guatemalans  and  Haitians,  who  won  asylum  under 
the  prior  system  less  than  3%  of  the  time  and  whose  decisions  were  viewed  as  influenced  by 
foreign  policy  considerations.   The  recent  approval  rate  under  the  new  process  for 
Salvadorans  was  28%,  Guatemalans  21%,  and  Haitians  31%,  according  to  official  INS 
statistics  for  fiscal  year  1992. 

Troubling  Signs  in  Decision-Making 

There  are  some  troubling  signs  in  the  quality  of  decision-making,  however.    These 
include  lack  of  legal  reasoning,  incorrect  understanding  of  the  fundamentals  of  asylum  law, 
misstatements  of  central  facts  in  the  claim  (such  as  the  country  of  origin),  and  incorrect 
burdens  of  proof  (such  as  requiring  that  an  applicant  be  "singled  out  for  persecution,"  a 
standard  that  the  regulations  specifically  reject).    The  INS  has  taken  several  steps  recently  to 
improve  the  quality  of  decision-making,  including  the  creation  of  temporary  quality  assurance 
teams  in  each  asylum  office  and  an  increase  in  the  number  of  supervisors  in  every  asylum 
office  except  the  two  smallest  ~  Chicago  and  Houston. 

Based  on  a  preliminary  review  of  decision-making,  there  also  are  indications  that 
foreign  policy  issues  unrelated  to  the  merits  of  a  claim  may  still  be  influencing  the  outcome. 
Some  asylum  officers,  in  denying  cases,  are  relying  on  Department  of  State  reports  to 
contradict  or  override  other  credible  objective  sources  and  lengthy  documentation  submitted 
in  support  of  the  application.   As  one  practitioner  explained  in  a  representative  comment: 
"Some  asylum  officers  let  the  State  Department  trump  all  other  sources." 

Special  Treatment  of  Haitian  Asylum  Applicants 

Haitian  Asvlum  Cases  in  the  United  States.    Haitian  cases,  in  particular,  may  be 
subject  to  special  foreign  policy  pressures.    These  are  the  asylum  cases  of  Haitians  who  fled 
from  Haiti  after  the  military  coup  in  September  1991,  whom  the  Coast  Guard  interdicted  on 
the  high  seas  and  INS  screened  into  the  United  Sutes  after  an  interview  at  the  United  States 
military  base  at  Guantanamo  Bay.   INS  screened-in  10,319  Haitians  in  36,596  interviews. 
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according  to  official  INS  statistics,  for  an  average  screen-in  rate  of  28%.  INS  allowed  the 
people  screened-in  to  enter  the  United  States  to  apply  for  asylum  (except  those  who  tested 
positive  for  H.I.V.).  and  repatriated  to  Haiti  those  INS  screened-out. 

Preliminary  examples  of  special  treatment  of  these  Haitian  asylum  seekers  in  the 
United  States  include: 

Expedited  Scheduling.    INS  set  an  expedited  interview  schedule  for  Haitian  cases  in 
Miami,  even  though  INS  deferred  until  at  least  1993  the  scheduling  of  clearly  non- 
frivolous  cases  from  other  countries.    Haitian  cases  would  be  clearly  non-frivolous 
under  INS'  own  terms  since  INS  screened  all  these  applicants  into  the  United  States  at 
Guantanamo  Bay  after  fmding  that  they  had  a  credible  fear  of  persecution; 

Special  Scrutiny.    The  Asylum  Policy  and  Review  Unit  of  the  Department  of  Justice 
subjected  the  asylum  officers'  assessment  of  Haitian  cases  to  added  scrutiny,  and 
recommended  reversing  over  half  (18  out  of  33)  of  the  asylum  officers'  initial 
recommendations  to  grant  asylum: 

INS  Prejudgment  of  Cases.    A  high  ranking  INS  official  made  public  statements  that 
90%  of  these  Haitian  cases  would  be  denied  even  though  at  the  time  of  his  statements 
asylum  officers  had  interviewed  very  few  Haitian  applicants; 

Over-reliance  on  Department  of  State.   Notices  of  intent  to  deny  cite  Department  of 
State  information  that  directly  contradicts  numerous  other  credible  and  more  recent 
sources  that  would  support  a  gram  of  asylum; 

Compromise  of  Confidentiality.   A  major  voluntary  agency  involved  in  resettling 
Haitians  asserted  that  United  States  embassy  officials  in  Haiti  specifically  went  to  the 
home  of  relatives  of  Haitians  seeking  asylum  in  the  United  States  to  investigate  the 
asylum  case,  misrepresenting  their  authority  to  question  the  relatives.    Such  visits 
bring  danger  to  family  members  and  do  not  escape  notice  from  the  authorities  (section 
chiefs)  in  the  local  community.   They  also  compromise  the  confidentiality  of  the 
application,  which  the  regulations  require. 

If  final  results  correspond  to  these  preliminary  results,  it  will  show  that  foreign  policy 
considerations  and  political  pressures  are  still  able  to  influence  asylum  claims  despite  the 
creation  of  an  asylum  officer  corps  that  is  better-trained,  more  independent  and  more 
knowledgeable  than  previously. 

Screening  at  Guantanamo  Bav.   The  exodus  from  Haiti  created  the  most  serious 
refugee  crisis  of  the  past  year  in  this  hemisphere.   The  government  responded  by  conducting 
screening  inter\'iews  outside  the  United  States  for  Haitians.   It  detailed  the  INS  asylum 
officers  to  Guantanamo  Bay  from  November  1991  to  June  1992,  when  anywhere  from  20- 
50%  of  the  asylum  officer  corps  was  at  Guanunamo  Bay.   President  Bush's  May  1992 
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executive  order  ended  the  screening  of  Haitians  and  began  a  program  of  repatriating  to  Haiti 
those  interdicted  at  sea  regardless  of  their  danger  upon  return.    The  legality  of  that  order  is 
currently  pending  before  the  United  States  Supreme  Court. 

The  quality  of  INS'  screening  of  Haitian  asylum-seekers  varied  with  some  officers 
exhibiting  a  knowledge  of  conditions  in  Haiti  and  an  attentive  and  sympathetic  attitude,  and 
others  displaying  a  lack  of  interest  or  hostility.    It  was,  however,  significantly  bener  than 
INS'  previous  screening  of  Haitians  interdicted  by  the  Coast  Guard  at  sea.    Interviews  at 
Guantanamo  Bay  tended  to  be  longer,  occurred  in  greater  privacy,  and  were  subject  to 
quality  control  review.    In  almost  ten  years  of  Coast  Guard  cutter  screening  prior  to  the 
September  1991  coup,  INS  interviewed  over  24,000  Haitians  interdicted  by  the  Coast  Guard 
in  brief  ship  board  interviews  and  brought  only  28  to  the  United  States  to  seek  political 
asylum. 

The  "screen-in"  rate  at  Guantanamo  Bay  fluctuated  widely,  however.   In  mid-January 
it  was  85%.  although  the  average  was  28%.    During  one  period  in  early  April  1992  it 
dropped  to  a  low  of  2%  after  a  Department  of  State  report  on  conditions  in  Haiti  was 
circulated  to  the  asylum  officers  and  supervisors.    These  flucniations  leave  the  impression  of 
inconsistent  standards  resulting  in  inaccurate  or  unfair  results. 

Resource  Information  Center 

The  Resource  Information  Center  had  a  slow  start  due  to  limited  funding  and  delays 
associated  with  agency  review  of  its  materials  prior  to  dissemination.   Although  it  hired 
excellent  caliber  personnel,  the  limited  staffing  and  funding  has  been  inadequate  for  the 
work.    It  recently  accomplished  several  projects,  however,  that  are  central  to  asylum 
adjudication.    In  the  summer  of  1992,  it  completed  a  computer  data  base  containing  the  INS 
asylum  law  manual  and  all  of  the  country  conditions  information  on  20  refugee  producing 
countries  from  Canada's  Immigration  and  Refugee  Board  Documentation  Centre.    In  the  Fall 
of  1992.  the  Resource  Information  Center  began  distributing  to  the  regional  asylum  offices 
Master  Exhibits,  which  are  compilations  of  documents  on  specific  issues  or  geographic  areas 
of  a  refugee  producing  country,  prepared  by  non-governmental  organizations  or  individuals. 
It  also  distributed  to  each  asylum  office  publications  of  credible  non-governmental  human 
rights  monitoring  organizations. 

Fewer  New  Cases  Than  Anticipated 

Despite  the  high  number  of  cases  in  the  backlog,  INS  is  not  facing  an  asylum  crisis  in 
new  case  filings.   There  were  fewer  new  cases  filed  in  fiscal  year  1992  than  INS  anticipated. 
The  asylum  offices  received  a  total  of  103.447  asylum  applications.    Approximately  50.000 
cases  were  due  to  the  ABC  Settlement  Agreement,  leaving  approximately  53.000  non-ABC 
cases,  significantly  less  than  INS'  projection  of  80,000  new  cases. 

Applicants  from  25  countries  of  origin  comprised  92%  of  the  cases  filed  in  fiscal  year 
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1992.  with  the  top  ten  countries,  generally  considered  to  be  refugee-producing,  constituting 
78%  of  filings.   The  top  two  were  Guatemala  with  43.834  and  El  Salvador  with  6,730  cases, 
due  primarily  to  the  ABC  Settlement  Agreement.    By  contrast,  applicants  from  countries  INS 
identified  as  presumptively  frivolous  generated  less  than  1  %  of  total  filings,  with,  for 
example.  3  from  Australia.  10  from  Canada,  and  2  from  New  Zealand. 

Inappropriate  Case  Quotas 

INS  has  set  a  case  completion  goal  of  three  hours  per  case  that  may  undermine  the 
improvement  in  interviews  and  the  efforts  to  improve  the  quality  of  decisions.    INS  officials 
in  several  asylum  regions  expressed  concern  that  meeting  these  productivity  goals  will 
sacrifice  quality  adjudication.    Preliminary  results  show  that  the  pressure  to  increase 
productivity  is  affecting  the  interviews  of  applicants,  resulting  in  greater  impatience  of 
asylum  officers  at  the  interview  and  more  superficial  questioning  of  applicants.    The  pressure 
of  the  work  load  goals  may  also  exacerbate  problems  with  decision-m.aking,  resulting  in 
superficial  case  review  and  analysis  of  the  law  and  country  conditions.    INS'  allotment  of  45 
minutes  for  an  asylum  inter\'iew  appears  particularly  inadequate.    Using  an  interpreter 
reduces  approximately  by  half  the  time  an  asylum  officer  spends  questioning  the  applicant, 
leaving  approximately  22  minutes,  about  half  of  which  is  spent  on  the  introduction, 
biographic  information,  and  an  explanation  of  the  asylum  process. 

Widespread  Administrative  Problems 

While  the  asylum  officers  are  on  the  whole  better  trained  and  more  knowledgeable 
and  open  than  the  previous  INS  examiners,  the  administration  of  the  program  encountered 
substantial  problems.    The  creation  of  new  asylum  offices  occurred  without  adequate  staffing 
and  attention  to  operational  issues.    INS  has  recently  undertaken  measures  to  alleviate  some 
of  these  concerns,  including  the  hiring  of  additional  clerical  staff.   Widespread  administrative 
problems  that  left  a  general  sense  of  frustration  in  most  of  the  asylum  regions  during  the  last 
year  included: 

Long  delays  in  adjudicating  cases,  some  of  which  were  several  years  old: 

Lost  files.    In  Los  Angeles,  during  Study  Project  observation  in  the  summer  of  1992. 
on  more  than  half  of  the  days  observed  at  least  one  asylum  file  for  an  applicant 
arriving  for  an  inteniew  was  lost  and  on  several  days  two  to  five  files  were  lost. 
One  Los  Angeles  attorney  said  that  in  eight  of  his  ten  interviews,  the  file  had  been 
lost: 

Incomplete  files  with  some  but  not  all  of  the  information  submitted  in  the  file.    Some 
asylum  offices  admitted  this  and  specifically  told  attorneys  that  they  should  bring  to 
the  interview  any  additional  materials  filed  in  the  case  after  the  application; 

Lack  of  response  to  letters  of  inquiry  from  applicants  and  anomeys,  and  refusal  to 
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answer  inquiries  over  the  telephone;  , 

/ 

Lack  of  notice  of  interview,  with  notices  arriving  within  less  than  the  three  week 
period  set  by  INS; 

Failure  to  adjudicate  work  authorization  requests  in  a  timely  manner. 

Shifting  and  Complex  Processes.    INS'  shifting  and  perhaps  needlessly  complex 
procedural  requirements  also  hampered  administration.    For  example,  in  the  summer  of 
1992,  without  notice  INS  began  to  require  the  use  of  new  asylum  forms  and  returned  the  old 
ones  for  refiling.   The  new  forms  were  generally  unavailable  even  when  requested  from 
asylum  offices.   INS  then  rescinded  the  order  requiring  the  new  forms,  saying  it  would 
publish  a  notice  in  the  future  requiring  them,  yet  INS  offices  erroneously  continued  to  return 
applications  filed  on  the  old  forms. 

INS'  varying  plans  for  scheduling  a  mixture  of  new  and  old  cases  for  interviews  have 
been  ineffective.   The  plans  depended  on  the  INS  computer  automatically  scheduling  a 
certain  percentage  of  old  and  new  cases  for  interview.   The  computer  data  base,  however, 
did  not  contain  170,000  cases  (at  the  end  of  December  1991),  hence  almost  none  of  these 
cases  were  scheduled  for  interview.   Many  of  them  involved  applicants  who  had  already  been 
waiting  several  years.    The  entry  of  these  cases  into  the  computer  data  base  was  not  complete 
nationwide  until  the  followii^  October  1992.  a  year  and  a  half  into  the  new  asylum  program. 

Inadequate  Suffing.   Although  the  number  of  asyliun  officers  almost  doubled  by  April 
1992  (going  from  82  to  ISO),  the  number  of  clerical  positions  remained  the  same.   The 
approximately  20  new  clerical  staff  authorized  to  accompany  the  new  asylum  officers 
remained  unfilled  until  the  end  of  September  1992.   Thus,  for  six  months  the  same  number 
of  clerks  worked  at  offices  some  of  which  had  almost  tripled  in  asylum  officers.    San 
Francisco,  for  example,  expanded  from  8  asylum  officer  positions  to  16,  Newark  expanded 
from  8. to  23.  and  Ariington  expanded  from  9  to  22,  all  without  new  clerks. 

Inadequate  Office  Space.   Other  long-standing  problems  are  still  unresolved,  such  as 
an  interviewing  location  in  Los  Alleles  for  the  Los  Angeles  asylum  office.   The  Los 
Angeles  office  is  located  in  Anaheim.  30  miles  from  Los  Angeles  and  a  two-hour  or  longer 
bus  ride.    Los  Angeles  is  by  far  the  busiest  asylum  office  with  over  90,000  cases,  almost  half 
the  total  of  over  2 IS. 000  pending  cases.    Representatives  of  applicants  have  requested  that 
INS  mainuin  a  permanent  interviewing  location  in  Los  Angeles  to  make  the  busiest  asylum 
office  accessible  to  applicants. 

Work  Authorization 

Issuance  of  work  authorization,  which  INS  must  graiu  to  asylum  applicaitts  with  non- 
frivolous  claims,  encountered  serious  difficulties  in  the  first  year  of  the  asylum  program. 
Because  most  asylum  offices  did  not  act  in  a  timely  fashion,  applicams  were  entitled 
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automatically  to  interim  work  authorization  issued  by  the  INS  district  offices.    Problems 
surfaced  in  the  working  relationship  between  some  of  the  new  asylum  offices  and  the  INS 
district  offices  concerning  work  authorization,  where  asylum  office  officials  did  not  appear  to 
have  authority  to  correct  mistakes  the  district  offices  were  making  and  the  district  offices 
were  burdened  with  extra  work  from  the  asylum  offices'  failure  to  adjudicate  work 
authorization  in  a  timely  fashion. 

INS  initial  response  to  work  authorization  problems  and  the  shortage  of  clerical  staff 
was  to  parcel  out  a  portion  of  the  work  to  another  INS  branch.    In  May  1992  INS  announced 
a  new  policy  of  using  the  INS  Regional  Service  Centers  to  open  case  files  and  adjudicate 
work  authorization.   This  plan,  while  expediting  processing  for  the  most  part,  has  created 
new  problems,  such  as  erroneous  denials  of  work  authorization,  erroneous  classification  of 
cases  for  expedited  processing,  incorrect  return  of  applications,  and  a  complicated  filing 
process  requiring  another  address  and  location. 

Issuance  of  Orders  to  Show  Cause 

A  subsequent  modification  of  the  1990  asylum  rules  has  already  tempered  the  asylum 
officers"  separation  from  enforcement  functions.    Supervisors  of  asylum  offices  now  issue 
documents  to  begin  deportation  or  exclusion  proceedings  against  asylum  applicants  whose 
cases  they  deny,  or  who  fail  to  appear  at  their  asylum  interviews.    Asylum  officials  in 
several  regions  expressed  concern  over  having  asylum  officers  prepare  these  documents  for 
issuance  due  to  the  substantial  amount  of  time  necessary  to  prepare  the  document  and  the 
difficulty  in  investigating  the  applicant's  legal  status  and  rights  to  other  remedies,  for  which 
an  asylum  officer  would'  need  a  broad  background  in  immigration  law  which  many  lack. 

Teleconferencing  Interviews 

INS  experimented  with  teleconferencing  technology  for  asylum  interviews  rather  than 
traveling  to  circuit  riding  sites  for  in-person  interviews.    The  technology  does  not  appear 
suitable  for  asylum  interviews  due  to  the  limitations  of  the  technology  (in  the  poor  quality 
picture  and  the  lag  time  between  the  audio  and  the  video),  and  the  significance  of  credibility 
in  assessing  an  asvlum  claim. 


390 

CHAPTER  SIX 
INTERIM  CONCLUSIONS  AND  RECOMMENDATIONS 


The  Study  Project  is  limiting  its  interim  recommendations  to  an  assessment  of  INS' 
implemenution  of  the  1990  regulations  based  on  INS'  announced  goals.   The  final  report  will 
address  systemic  issues,  including  the  appropriate  administrative  structure  for  asylum 
adjudication,  and  draw  final  conclusions  about  the  INS  asylum  adjudication  process.    These 
interim  recommendations  are  offered  as  reconmiendations  to  improve  INS'  implementation  of 
the  current  process. 

Productivity  Goals 

Interim  Conclusions:   The  standard  set  for  asylum  officer  productivity  appears 
unrealistic,  focusing  on  efficiency  to  the  detriment  of  fairness  and  quality  decision-making. 
INS  needs  a  more  flexible  standard  that  would  allow  for  variations  in  cases,  such  as  the 
applicant's  ability  to  speak  English  and  express  him  or  herself,  the  complexity  of  the  facmal 
or  legal  issues  in  the  case,  the  assistance  of  counsel  in  preparing  an  application,  in 
accompanying  the  client  to  the  interview,  or  in  preparing  documentation.    With  the  use  of  an 
interpreter  reducing  the  time  by  half  that  an  asylum  officer  spends  questioning  the  applicant. 
INS"  allotment  of  45  minutes  for  an  interview  leaves  approximately  22  minutes,  about  half  of 
which  is  spent  on  the  introduction,  biographic  information  and  an  explanation  of  the  asylum 
process. 

Recommendations : 

(1)  Set  realistic  productivity  goals  for  asylum  officers,  which  should  be  goals  and  not 
strict  time  limits. 

(2)  Increase  the  amount  of  time  set  as  a  goal  for  each  case  to  allow  more  flexibility 
in  addressing  the  variables  in  individual  cases.    These  variables  include  the  complexity  of  the 
factual  and  legal  issues,  the  applicant's  ability  to  speak  English  or  express  him  or  herself,  the 
extent  of  preparation  in  the  case  and  representation  by  counsel.    Increasing  the  amount  of 
time  per  case  should  not  significantly  interfere  with  case  completions  given  that  new  case 
filings  were  lower  than  INS  anticipated  (only  approximately  5/8's  of  the  projected  total). 

(3)  Eliminate  other  tasks  asylum  officers  perform  that  do  not  relate  to  asylum 
adjudication  through  implementation  of  other  recommendations  below,  such  as  increasing  the 
number  of  clerks,  eliminating  the  preparation  of  orders  to  show  cause,  and  hiring  an  asylum 
officer  specifically  to  answer  inquiries  concerning  cases. 
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Training  and  Evaluation  of  Asylum  OfHcers 

Interim  Conclusions:    Asylum  interviews  on  the  whole  are  of  a  higher  quality  than 
under  the  prior  system  but  within  each  region  practitioners  reported  examples  of  at  least  one 
officer's  lack  of  knowledge  of  the  law  and  insensitivity  to  applicants.    Some  asylum  officers 
have  shown  a  lack  of  understanding  of  basic  principles  of  asylum  law,  such  as  requiring  past 
persecution  to  establish  an  asylum  claim,  requiring  almost  a  certainty  of  persecution,  or 
requiring  that  the  applicant  be  "singled  out  for  persecution."   Others  do  not  apply  the  law  to 
the  facts,  but  insert  paragraphs  on  the  law  without  an  analysis  of  its  relevance  to  the  facts  of 
the  case.    Newly-hired  asylum  officers  undergo  an  initial  four- week  indepih  training  but 
never  have  a  subsequent  indepth  training  to  remain  current  in  new  developments  or  to  refresh 
their  understanding  of  principles  of  asylum  adjudication. 

Recommendations: 

(1)  Conduct  additional  regular  and  ongoing  training  of  asylum  officers  on  legal  issues 
and  asylum  adjudication.  Assist  asylum  officers  who  are  not  attorneys  in  understanding  legal 
analysis  and  applying  appropriate  law  to  the  facts. 

(2)  Supervise  more  closely  asylum  officers  for  whom  there  is  consistent  poor  rating 
by  supervisor}'  asylum  officers  and  quality  assurance  teams,  and  transfer  from  the  asylum 
branch  those  who  seem  unable  to  meet  quality  standards. 

(3)  Improve  through  closer  supervision  and  review  the  factual  record  in  notices  of 
intent  to  deny  and  final  decisions  to  correct  factual  misstatements. 

Knowledge  of  Countr>'  Conditions 

Interim  Conclusions:    Some  asylum  officers  appear  knowledgeable  about  country 
conditions  and  others  do  not.    Some  tend  to  rely  exclusively  on  Department  of  State  materials 
even  when  it  is  contradicted  by  other  credible  and  more  recent  sources  of  human  rights 
documentation. 

Recommendations: 

( 1 )  Increase  training  on  country  conditions  and  schedule  additional 
presentations  at  local  asylum  offices  from  non-governmental  organizations  with  expenise  in 
human  rights. 

(2)  Stress  the  importance  of  objective  and  credible  sources  of  human  rights 
documentation  in  addition  to  Department  of  State  information  and  reduce  asylum  officers' 
exclusive  reliance  on  the  Depanment  of  Sute.  especially  when  other  credible  and  more 
recent  sources  of  information  contradict  its  assertions. 
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(3)  Emphasize  to  asylum  officers  that  asylum  adjudication  should  not  take  into 
consideration  foreign  policy  concerns,  as  stated  in  INS  training  materials. 

Teleconferencing  Interviews 

Interim  Conclusions:   INS  conducted  a  pilot  project  on  teleconferencing  as  a  substitute 
for  circuit  riding  to  interview  asylum  applicants  in  person.   The  response  of  practitioners  and 
NGO  observers  raised  substantial  concerns  about  its  inappropriateness  to  judge  credibility 
and  subjective  fear,  the  central  elements  in  an  asylum  claim. 

Recommendations : 

(1)  Continue  circuit  riding  and  ensure  that  asylum  officers  conduct  in-person  asylum 
interviews. 

(2)  End  the  pilot  project  on  teleconferencing  interviews. 
Interpreters 

Interim  Conclusions:    Since  applicants  must  bring  their  own  interpreter  to  the 
interview,  who  may  be  a  friend  or  family  member,  as  well  as  a  trained  interpreter,  the 
quality  of  the  interpretation  varies.    As  credibility  is  an  essential  aspect  of  the  asylum  claim, 
the  INS  asylum  program  may  not  be  able  to  provide  a  quality  interview  without  providing  a 
skilled  interpreter  for  those  unable  to  afford  one.   In  addition,  some  asylum  officers  and 
supervisors  seem  confused  about  the  requirements  for  interpreters. 

Recommendations : 

(1)  Hire  skilled  interpreters  for  asylum  interviews. 

(2)  Conduct  additional  training  with  asylum  officers  and  supervisors  to  clarify  the 
requirements  for  interpreters  and  refresh  asylum  officers'  understanding  of  them. 

Haitian  Asylum  Cases 

Interim  Conclusions:   INS  expedited  case  processing  in  Miami  of  Haitian  asylum 
applicants  screened  into  the  United  States  at  Guantanamo  Bay.    APRU  initially  subjected  the 
preliminary  recommendations  of  asyliun  officers  on  Haitian  cases  to  special  scrutiny.   A  top 
INS  official  evidenced  prejudgment  of  the  merits  of  these  cases  and  some  asylum  officers 
rely  exclusively  on  Department  of  State  documentation  for  issues  that  numerous  other 
credible  sources  of  documentation  contradict.   These  events  leave  the  impression  that 
political  or  foreign  policy  considerations  are  influencing  the  adjudication  of  these  asylum 
claims. 
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Recommendations: 

(1)  Eliminate  expedited  scheduling  of  interviews  for  Haitians  screened  into  the 
United  States  from  Guantanamo  Bay. 

(2)  Ensure  that  INS  does  not  apply  an  additional  level  of  scrutiny  to  these  cases,  and 
that  INS  treats  them  no  differently  than  applicants  from  other  countries,  as  recently  urged  by 
the  INS  Commissioner. 

(3)  Increase  training  of  asylum  officers  on  country  conditions  in  Haiti,  with  emphasis 
on  non-governmental  sources  of  objective  and  credible  information  in  addition  to  materials 
from  the  Department  of  State. 

Resource  Information  Center 

Interim  Conclusions:    The  effective  functioning  of  the  RIC  has  been  hampered  by 
funding  shortages  and  delay  in  review  by  other  agencies. 

Recommendations: 

(1)  Provide  adequate  funding  and  staffing  for  the  RIC  and  remove  obstacles  to  its 
dissemination  of  materials. 

(2)  Hire  personnel  in  each  asylum  office  to  manage  the  human  rights  documentation 
and  work  as  a  liaison  with  the  RIC. 

Administration  and  Management 

Interim  Conclusioris   The  asylum  offices  have  not  provided  timely  responses  to 
inquiries  about  specific  cases.    Many  regional  asylum  offices  have  experienced  problems  with 
misplaced  files,  failure  to  notify  attorneys  and  applicants  of  scheduled  interview  dates,  and 
failure  to  make  changes  of  address  in  the  computer  data  base.  Only  recently  did  INS  hire 
additional  clerical  staff  to  address  some  of  these  problems. 

Recommendations: 

(1)  Hire  or  assign  an  asylum  officer  to  respond  to  inquiries  about  specific  cases. 

(2)  Improve  management  of  cases  through  training  of  the  supervisors  and  directors  of 
each  asylum  office  in  office  management. 

(3)  Monitor  whether  the  recent  increase  in  the  number  of  clerical  personnel  is 
sufficient  and  if  not.  hire  additional  clerical  staff. 
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Backlog 

Interim  Conclusions:    The  INS  has  proposed  a  backlog  unit  to  adjudicate  pending 
cases.    INS  plans  to  require  the  applicants  in  this  backlog  to  respond  affirmatively  that  they 
wish  to  continue  with  their  cases. 

Recommendations: 

(1)  Eliminate  the  extra  burden  placed  on  applicants  in  the  backlog  to  respond 
affirmatively  that  they  wish  to  continue  with  their  cases. 

(2)  Ensure  a  prompt  adjudication  of  the  cases  in  the  backlog  through  hiring  additional 
asylum  officers  to  handle  the  workload. 

Work  Authorization 

Interim  Conclusions:    INS  substantially  revised  its  handling  of  work  authorization, 
effective  May  18.  1992.  and  preliminary  results  show  some  improvement  in  processing 
applications.    Problems  have  arisen,  however,  in  the  sorting  and  processing  of  some  cases. 
In  addition.  INS  has  devised  a  complex  procedure  for  work  authorization  involving  three 
different  addresses  depending  on  the  status  of  the  case.    Finally,  areas  of  overlapping 
jurisdiction  with  INS  district  offices  need  clarification. 

Recommendations: 

(1)  Increase  training  of  employees  of  the  RSCs  who  are  processing  asylum  cases  to 
distinguish  ABC  cases  from  non-ABC  cases,  to  undersUnd  the  meaning  of  frivolousness.  and 
to  understand  the  country  specific  sorting  process  for  cases  placed  into  Group  1 . 

(2)  Require  attendance  of  RSC  employees  at  asylum  office  meetings  to  understand 
the  asylum  adjudication  procedure  better,  and  monitor  the  performance  of  the  RSCs  to 
evaluate  whether  its  continued  role  in  the  asylum  process  is  necessary. 

(3)  Clarify  issues  of  overlapping  jurisdiction  with  the  INS  district  directors  on 
issuance  of  work  authorization  for  initial  requests,  renewals  and  cases  transferred  from  other 
asylum  offices,  and  the  chain  of  command  to  resolve  problems. 

(4)  Simplify  the  filing  procedures  so  that  there  is  only  one  address  (preferably  the 
asylum  office)  where  applicants  send  requests  for  work  authorization  and  renewals  and 
eliminate  the  current  complexity  of  three  different  addresses  for  work  authorization  requests 
depending  on  the  procedural  posture  of  the  case. 
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Issuance  of  Orders  to  Show  Cause 

Interim  Conclusions:    Supervisory  asylum  officers  have  authority  under  interim 
regulations  to  issue  charging  documents,  such  as  orders  to  show  cause,  to  asylum  applicants 
after  denying  a  case,  including  applicants  who  fail  to  appear  for  their  interviews.    This  raises 
concerns  in  light  of  INS'  goal  of  separating  enforcement  functions  from  asylum  adjudication, 
failure  to  enter  new  addresses  into  the  computer  dau  base,  failure  to  enter  rescheduling 
information  and  other  clerical  errors,  asylum  officers'  limited  time  for  asylum  case 
adjudication  and  the  limited  knowledge  of  many  asylum  officers  of  other  immigration 
remedies  for  asylum  applicants. 

Recommendation:    Reduce  asylum  officers'  duties  by  eliminating  the  power  of 
supervisory  asylum  officers  to  issue  orders  to  show  cause  and  other  charging  documents 
starting  deportation  or  exclusion  proceedings. 

Los  Angeles  Asylum  Office 

Interim  Conclusions:    Los  Angeles  is  the  busiest  asylum  office  in  the  country  with 
over  99.000  cases,  which  is  almost  three  times  as  many  cases  as  any  other  asylum  office. 
INS  has  placed  the  asylum  office  for  Los  Angeles  in  Anaheim,  a  location  remote  from  the 
largest  concentration  of  asylum  seekers. 

Recommendation:   Maintain  a  permanent  satellite  office  or  circuit  riding  office  in  Los 
Angeles. 

Oversight 

Interim  Conclusions:    INS  has  recognized  that  non-govemmental  organizations  played 
a  positive  role  in  reforming  the  asylum  adjudication  process  and  has  maintained  an  openness 
through  national  and  local  liaison  meetings. 

Recommendations: 

{ 1 )   Allow  responsible  non-govemmental  researchers  to  study  the  asylum  process  with 
access  to  INS  interviews. 

(2)   Make  asylum  decisions  publicly  available  for  review  with  names  and  identifying 
details  deleted. 
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Statement  uf  George  B.  High.  Executive  Director  of  the 

Center  for  Immigration  Studies 

for  the  Subcommittee  on  International  Law.  Immigration,  and  Refugees 

April  27.  1993 

ASYLUM  REFORM  LEGISLATION 

How  lo  treat  foreigners  who  arrive  in  the  United  States  or  are  found  to  be  in  the  United 
States  without  proper  documentation  and  who  then  may  ask  for  asylum  is  a  difficult  and  sensitive 
issue.  It  mvolves  U.S.  commitments  under  international  protocols  not  to  return  to  their 
homelands  those  who  are  persecuted  or  have  a  reasonable  fear  of  persecution.  It  involves  issues 
of  equity  to  American  citizens  and  resident  aliens  in  the  United  States.  These  interests  include 
being  protected  from  unfair  employment  competition,  further  overburdening  educational  and 
social  services,  and  possible  terrorist  or  other  criminal  activity  by  the  aliens  not  entitled  to  be 
in  this  country.  It  is  also  an  issue  of  equity  to  bona  fide  refugee  applicants  and  other 
immigration  applicants  who  wait  their  turn  for  entry  into  the  United  States  from  abroad,  for.  in 
the  end.  allowing  entrance  to  bogus  asylum  seekers  is  bound  to  create  a  backlash  against  genuine 
asylum  applicants. 

The  current  system  for  dealing  with  the  undocumented  or  the  fraudulently  documented 
who  request  political  asylum  is  clearly  inadequate.  Paroling  unidentified,  unscreened  aliens  into 
the  United  States  with  no  effective  follow-up  system  of  tracking  and  control  is  license  for 
systematic  abuse  and  exploitation.  Americans  have  seen  graphic  evidence  of  this  in  the  receni 
media  focus  on  this  issue.  The  escalating  number  of  asylum  applications  —  from  about  3.600 
per  year  before  the  1980  Refugee  Act  was  adopted,  to  an  average  of  over  65.000  per  year 
between  1986  and  1990.  and  over  100.000  in  1992.  and  the  fact  that  most  of  these  asylum 
applicants  never  appear  at  a  subsequent  hearing  on  their  applications  —  is  testimony  that  a 
significant  loophole  exists  in  the  control  of  our  frontier  and  that  awareness  of  the  loophole  is 
spreading.  It  is  clear  to  persons  engaged  in  receiving  and  processing  these  applications  for 
political  asylum,  and  increasingly  so  to  the  public,  that  the  majority  of  persons  claiming  this 
status  at  our  ports  of  entry  nuy  be  abusing  the  system  in  an  effort  to  avail  themselves  of  a  shon- 
cut  route  to  employment  and  greater  opportunity  in  the  United  States.  If  action  (o  close  the 
loophole  IS  not  taken  expeditiously,  it  is  reasonable  to  expect  that  the  numbers  of  asylum 
applicants  will  continue  lo  grow  rapidly. 

Remedying  the  problem  is  not.  however,  as  easy  as  summarily  excluding  all  applicants 
for  admission  who  are  not  properly  documented  for  entry  to  the  United  States.  The  issue  of  how 
to  deal  w  ith  persons  who  genuinely  may  be  fleeing  persecution  must  be  addressed.   We  have  an 
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intematiunal  and  humanitarian  obligation  not  to  send  a  person  back  to  a  home  country  where  he 
or  she  may  face  a  reasonable  likelihood  of  persecution  or  death.' 

In  this  context,  the  proposed  'Exclusion  and  Asylum  Reform  Amendments  of  1993" 
(H.R.  1355)  is  welcome.  It  forthrightly  addresses  the  issue  of  how  to  deal  with  aliens  who  are 
taking  advantage  of  our  commitment  to  humaniurian  objectives  and  bypass  orderly,  legal 
immigration  procedures.  It  correctly  identifies  the  need  to  treat  aliens  in  this  category  based  on 
the  questions  of  where  they  come  from  and  how  they  present  themselves  to  U.S.  immigration 
authorities. 

Inasmuch  as  international  common  carriers  are  required  to  screen  passengers  destined  for 
the  United  States  before  boarding  for  appropriate  documentation,  it  may  be  presumed  that  the 
alien  who  arrives  in  the  United  States  on  a  common  carrier  without  documentation  has 
deliberately  discarded  that  documentation  because  it  is  false.  Therefore,  a  basis  for  exclusion 
exists. 

A  different,  but  complementary,  approach  to  reducing  the  problem  of  fraudulent 
applications  for  admission  to  the  United  States  is  to  expand  the  system  of  pre-inspection  at  the 
foreign  ports  where  the  greatest  incidence  of  abuse  has  been  recorded.  H.R.  1 153  addresses  this 
need  by  building  on  the  pilot  pre-inspection  program  currently  in  effect.  This  expansion  of  the 
pre-inspection  system  is  a  constructive  contribution  to  a  more  effective  control  of  the  nation's 
frontiers.  However,  during  a  time  of  major  budget  reduction,  the  question  must  be  asked 
whether  the  costs  of  the  pre-inspection  program  can  be  offset  by  reduced  expenses  at  the  ports 
of  entry.  If  the  costs  will  be  greater,  and  incremental  funding  for  the  INS  will  be  difficult  to 
achieve,  then  the  establishment  of  this  increased  pre-inspection  would  cause  a  further  erosion 
of  the  Immigration  and  Naturalization  Service's  (INS)  historically  underfunded  enforcement 
responsibilities. 

It  is  important  to  emphasize,  however,  that  expanded  pre-inspection  be  complementary, 
rather  than  an  alternative,  to  the  provision  for  effective  port  of  entry  exclusion  provisions  for 
those  aliens  who  continue  to  evade  the  pre-inspection  system  and.  on  arrival  in  the  United  States, 
present  a  fraudulent  application  for  entry.  Where  H.R.  II S3  contemplates  reliance  on  the 
current  system  of  deportation  of  such  aliens,  as  opposed  to  the  exclusion  provisions  of  H.R. 
1355.  the  latter  provides  the  framework  for  expeditious  action  on  fraudulent  applicants  that  is 
necessarv-  to  deter  the  iiKreasing  abuse  of  our  himianitarian  admission  provisions. 


Convention  Relating  to  the  Status  of  Refugees  (July  28,  1951);  Protocol 
Relating  to  the  Status  of  Refugees  (January  31,  1967);  Sec.  243(h)  of  the  Refugee 
Act   of    1980    (8   U.S.C.1251) 
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The  use  of  fraudulent  d(K-umentatiun  by  a  person  claiming  to  flee  persecution  should  not 
of  itself  disqualify  the  alien  from  further  consideration  of  a  claim  to  political  persecution  if  there 
is  a  reasonable  basis  for  judging  that  the  claim  may  be  valid.  If.  for  example,  an  alien  should 
arrive  at  a  U.S.  port  of  entry  from  a  country  where  the  rule  of  law  is  respected  and  there  is  no 
pattern  t)f  human  rights  abuse,  e.g.,  from  the  United  Kingdom  or  Costa  Rica,  it  is  unnecessarily 
legalistic  to  treat  that  alien  in  the  same  fashion  as  a  person  from  a  country  that  regularly  fails 
to  respect  international  human  rights  standards. 

The  claim  of  fear  of  persecution  of  a  Bosnian  applicant  today,  on  the  other  hand,  may 
not  be  Ignored  without  the  risk  of  returning  a  legitimate  asylee  to  conditions  of  persecution. 
But.  if  a  Bosnian  arrives  from  the  United  Kingdom,  this  presents  a  different  issue.  Why 
shouldn't  that  asylum  claimant  be  sent  back  to  the  United  Kingdom  where  neither  persecution 
nor  the  threat  of  deportation  to  Bosnia  is  a  credible  concern?  Why  shouldn't  that  traveller 
present  the  asylum  request  there?  The  concept  of  asylum  "shopping  ",  i.e.,  travelling  to  multiple 
countries  trying  to  fmd  one  that  may  have  a  lower  barrier  to  admission,  is  a  troubling  concept 
for  many  immigration  policy  experts. 

To  deal  with  this  growing  problem,  new  policies  are  being  adopted  by  other  refugee 
receiving  states.  The  United  States  and  Canada  have  developed  an  understanding  whereby 
asylum  claimants  who  have  entered  from  the  other  country  will  be  the  responsibility  of  the  first 
country,  i.e..  the  claimant  will  be  excluded  from  pursuing  the  asylum  application  in  the  second 
country.  Similarly,  there  are  two  agreements  among  European  countries,  both  adopted  in  1990. 
that  have  the  s;ime  effect.  One  is  the  Dublin  Convention,  signed  by  European  Community 
members',  and  the  other  is  the  Schengen  Agreement,  which  was  adopted  by  Benelux  and  other 
European  countries'.  The  European  Community  countries  have  adopted  a  position  on 
"manifestly  unfounded  asylum  claims"  which  calls  for  the  application  of  "accelerated 
procedures"  to  screen  out  these  cases.  Germany  is  in  the  process  of  enacting  a  system  of  this 
nature  for  asylum  applicants  from  "safe"  countries. 

The  legislative  initiative  in  H.R.  1679  appears  to  represent  a  major  step  toward  gaining 
control  of  and  eliminating  the  asylum  backlog  by  providing  for  one  expeditious  hearing  on 
twnrefoulemeiu  and  a  single  court  review  on  appeal  of  the  merits.    It  would  also  discourage 


Signatories    are     France,     Germany,     Italy,     the    United  Kingdoir,     Spain, 

Belgiutr,   Greece,    the  Netherlands,    Portugal,    Denmark    ,    Ireland,  and  Luxembourg. 

Signatories     are     Belgium,      Germany,      France,      Italy,  Luxembourg,      the 
Netherlands,    Portugal    and   Spain. 
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illegitimate  claims  to  asylum  and  help  to  remove  the  magnet  that  current  practices  have  for 
attracting  spurious  claimants  who  abuse  the  principle  of  refuge. 

An  aspect  of  the  proposed  nonrefoulement  system  that  is  troubling,  however,  is  the 
concept  that  the  Attorney  General  would  be  able  to  reduce  the  workload  by  designating  classes 
of  aliens  presumed  to  be  protected  from  deportation.  This  would  not  appear  to  be  a  realistic 
recourse  for  relieving  the  workload  induced  backlog,  because  such  a  determination  would  act 
as  a  standing  invitation  to  others  in  the  class  to  come  to  the  United  States.  When  there  have 
been  many  fraudulent  claims  to  asylum  from  countries  like  Haiti  and  China,  even  though 
substantial  numbers  of  grants  to  asylum  have  also  been  made,  why  would  we  want  to  give 
applicants  the  advanuge  of  a  presumption  of  nonrefoulementl  A  workload  reduction  would  be 
achieved  only  at  the  expense  of  the  admission  of  many  questionable  applicants.  It  would  make 
it  easier  for  applicants  to  gain  fraudulent  entry.  The  burden  of  proof  should  remain  with  the 
claimant. 

Finally,  it  is  unclear  whether  the  proposed  nonrefoulement  officers  would  be  an  entirely 
new  corps  of  INS  specialists.  This  might  duplicate  the  functions  of  the  increasingly 
professionalized  INS  inspectors  and  of  the  special  corps  of  INS  asylum  officers.  Would  not  the 
asylum  officers,  who  have  already  received  special  training  on  foreign  country  conditions  and 
asylum  law,  perform  the  nonrefoulement  function  well  and  at  less  additional  expense? 

An  additional  set  of  circumsUnces,  not  addressed  in  any  of  the  current  pieces  of 
legislation  to  plug  the  asylum  loophole,  involves  consideration  of  what  alternative  the  asylum 
applicant  had  available  for  seeking  admission  into  the  United  States.  If  the  applicant  had  access 
to  a  U.S.  consular  official  or  an  official  of  the  U.N.  High  Commissioner  for  Refugees  in  his  or 
her  home  country  or  in  a  country  which  he  or  she  entered  prior  to  arriving  in  the  United  States 
to  whom  that  traveller  could  appeal  for  treatment  as  a  refugee,  it  is  reasonable  to  presume  either 
that  the  asylum  applicant  (A)  did  not  apply  because  the  claim  of  political  persecution  would  not 
stand  up  to  scrutiny.  (B)  was  found  ineligible,  or  (Q  still  would  be  able  to  pursue  this  route  if 
excluded  and  sent  back  to  the  country  of  travel  origination.  Haitian  boat  {>eople  are  being  dealt 
with  in  this  fashion  at  the  present  time.  If  they  are  intercepted  in  route  to  the  United  States  they 
are  returned  to  Haiti  to  present  their  case  for  admission  to  consular  and  refugee  officers  assigned 
to  that  country. 

Other  cases  might  arise,  however,  in  which  the  applicant  for  entry  travelled  directly  from 
or  in  continuous  transit  from  a  country  where  these  alternative  means  of  seeking  refuge  do  not 
exist.  In  those  cases,  the  Asylum  Reform  Amendments  (H.R.  1355)  provide  a  screening  process 
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under  ihe  Jurisdictiun  of  (he  Immigratiun  and  Naturalization  Service  to  evaluate  the  claimant's 
request  tor  political  asylum  protection.  | 

As  requests  tor  p<iliiical  asylum  alst)  come  trom  aliens  already  in  the  United  States,  either 
legally  or  illegally,  as  well  as  from  those  at  a  port  of  entry,  it  is  appropriate  that  the  legislation 
also  provide  a  similar  screening  mechanism  for  expeditious  determination  of  the  validity  of  these 
belated  requests  for  protection.  The  U.S.  national  interest  will  be  ill  served  if  these  requests  are 
not  carefully  and  expeditiously  screened  to  identify  and  exclude  those  who  are  using  changed 
political  circumstances  in  the  home  country  as  a  pretext  for  a  back  door  route  to  immigration 
to  the  United  Slates. 

Those  who  entered  the  United  States  illegally  represent  a  particular  set  of  circumstances. 
If  they  entered  the  United  States  at  a  time  when  political  conditions  in  their  home  country  were 
stable,  they  may  be  presumed  to  have  entered  this  country  simply  to  bypass  legal  immigration 
procedures.  Even  if  there  has  been  a  subsequent  political  upheaval  at  home,  they  were  not  pany 
to  it  and.  in  most  cases,  may  be  presumed  not  to  be  targets  of  persecution  if  they  were  to  return 
home.  As  particular  international  circumstances  will  vary,  this  issue  must  be  examined  in  light 
of  the  applicants  claim  and  the  IcKal  conditions.  The  H.R.  1355  Asylum  Reform  Amendments 
meet  thi.s  test  fairly  by  providing  for  exclusionary  hearings  for  illegal  aliens  who  have  been  in 
Ihe  United  States  for  less  than  a  year. 

The  Center  for  Immigration  Studies  applauds  the  Subcommittees  examination  of 
procedures  to  close  the  liH)phole  of  the  abuse  of  political  asylum  provisions  in  the  law  by  persons 
seeking  to  enter  the  United  States  outside  of  the  normal  immigration  and  refugee  admission 
privedures.  The  pattern  of  escalating  abuse  makes  it  clear  that  if  action  is  not  taken 
expeditiously  it  will  stand  as  an  i>pen  invitation  to  an  increasing  number  of  fraudulent  applicants 
as  well  as  an  avenue  for  easy  entry  for  persons  who  may  represent  a  threat  to  our  society. 
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Appendix  5— Prepared  Statement  of  Antonio  J.  Califa,  Legbutive 
Counsel,  on  Behalf  of  the  American  Civil  Uberties  Union 


th«  Sulirniitt—  and  tiM  Cbaixaan  Cor  addrassing 
asylua  rcforB.  ff  appraciat*  tha  opportunity  to  offar  our  eoBMnts 
on  this  iaportant  aattar. 

Tha  Aaarican  Civil  Libartias  union  (ACLU)  is  a  aaabarship 
organization  with  approxiaataly  300,000  aaabars.  Tha  ACLU  has  a 

long  history  of  protacting  civil  rights  and  civil  libartias,  and 

« 

has  playad  an  activa  rola  in  aattars  involving  isaigration  and 
asylua.  Our  Immigrants'  Rights  Pro j act  has  baan  in  tha  foraCront 
of  litigation  challanging  tha  ZHS'  failura  to  comply  with  tha  1980 
Rafugaa  Act  and  tha  ragulations  promulgatad  tharaundar.  For 
axampla,  in  tha  landmark  class  action  lawsuit,  abc  v.  Thomburtih. 
ACLU  attomays  cfaiaiangad  ZVS'a  biasad  asylum  adjudications  of 
Cantral  Amarican  asylum  applicants,  winning  an  opportunity  for  ovar 
200,000  applicants  to  raapply  for  asylum  and  obtain  a  fair, 
unbiasad  adjudication  of  thair  claims.  Most  racantly,  ACLU 
attomays  hava  playad  a  laading  rola  in  challanging  tha  forcad 
rapatriation  of  Haitian  asylum  saakars  and  tha  indaf  inita  datantion 
of  soma  of  thasa  rafugaas  on  Cuantanamo. 

Tha  ACLU  of f ars  tha  following  commants  on  bills  ponding  baf ora 
tha  Intamational  Law  Subcommittaa  of  tha  Housa  Judiciary 
Subcommittaa.  Tha  bills  ara  H.R.  1355,  tha  "Exclusion  and  Asylum 
Raform  Amandmants  of  1993",  B.R.  1679  tha  "Asylum  Raform  Act  of 
1993"  and  H.R.  1153  tha  "Immigration  Prainspaction  Act  of  1993." 


Law  profassors  and  judgas  ara  fond  of  saying  that  hard 
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make  bad  law.  If  there  is  a  legislative  version  of  that  adage 
perhaps  it  is  that  dramatic  events  make  bad  law.  Recent  criminal 
acts  allegedly  committed  by  people  who  abused  the  asylum  system 
and  exaggerated  news  reports  of  abuses  at  John  F.  Kennedy 
International  Airport  have  fueled  calls  for  asylum  reform. 

Although  the  ACLU  is  in  favor  of  reforming  and  improving  the 
asylum  system,  we  believe  that  two  of  the  bills  are  steps  in  the 
wrong  direction,  and  create  substantial  civil  liberties  concerns. 
Further,  we  join  other  groups  testifying  before  this  distinguished 
Subcommittee  in  endorsing  administrative  over  legislative  change. 
The  INS  published  final  regulations  concerning  asylum  in  1990. 
These  regulations,  which  were  the  product  of  years  of  advocacy  by 
organizations  such  as  the  ACLU,  provided  for  the  first  time  that 
asylum  adjudications  would  be  conducted  by  trained  asylum  officers 
without  enforcement  responsibilities  and  under  Central  Office 
specialized  supervision.  The  process  that  began  by  passage  of  the 
Refugee  Act  in  1980,  interpretation  of  that  Act  by  the  Supreme 
Court  in  1987  in  Cardoza-Fonseca .  and  creation  of  this  specialized 
asylum  corps  in  1990  is  continuing.  To  radically  change  these 
positive  developments  by  totally  restructuring  asylum  policy  would 
be  a  mistake. 
The  Exclusion  and  AsyVmi  Reform  Amonrtments  of  1993 

Cong.  McCollum  and  others  have  introduced  H.  R.  1355,  the 
Exclusion  and  Asylum  Reform  Amendments  of  1993 . (hereinafter 
McCollum) .  With  very  limited  exceptions,  this  bill  would  summarily 
exclude  persons  seeking  entry  into  the  United  States,  if  these 
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persons  use  fraudulent  documents  or  have  no  documents.  Essentially 
the  bill  creates  an  irrebuttable  presumption  that  any  individual 
who  attempts  entry  to  the  United  States  without  proper  documents 
is  not  entitled  to  asylum. 

The  requirement  of  summary  exclusion  for  all  those  without 
proper  documents  ignores  the  harsh  realities  faced  by  asylum 
seekers.  Many  asylum  seekers  cannot  ask  their  home  governments 
for  travel  documents,  for  the  simple  reason  that  their  home 
governments  are  persecuting  them.  The  hearing  record  is  replete 
with  instances  where  adherence  to  McCollum  would  have  resulted  in 
the  return  of  asylum  seekers  to  their  home  country,  where  they 
would  be  faced  with  imprisonment,  torture  or  death. 

Moreover,  denial  of  asylum  premised  solely  on  an  individual 
possession  of  fraudulent  documents  runs  contrary  to  accepted 
international  practice  and  to  administrative  agency  decisions.  See 
Matter  of  Pula  19  I.  &  N."  Dec.  467,  473  (BIA  1987).  The  INS  has 
submitted  testimony  which  states  that  H.R.  1355  clearly  includes 
persons  in  the  summary  exclusion  process  "for  whom  summary 
proceedings  would  seem  clearly  inappropriate." 

Any  summary  exclusion  process  should  consider  the  totality  of 
the  circumstances  faced  by  the  asylum  applicant.  To  make  possession 
of  false  dociutents,  or  the  possession  of  no  documents,  the  2j2lfi 
determining  factor  would  be  fatal  to  a  true  asylum  process. 
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Denial  of  Administrative  or  Judicial  Review 
In  addition,  McCollum  would  eliminate  any  meaningful  review 
of  the  decision  to  exclude.  Instead,  the  decision  to  exclude  rests 
with  front-line  examiners  vested  with  unreviewable  discretion.  The 
ACLU  strongly  opposes  the  denial  of  due  process  inherent  in  the 
McCollum  bill.  The  ACLU  is  especially  concerned  with  the  McCollum 
bill's  attempt  to  limit  habeas  corpus. 

Detention 

Finally,  the  bill  requires  the  Attorney  General  to  detain 
every  person  who  is  neither  obviously  admissable  nor  summarily 
excluded.  This  type  of  mandatory  detention  is  unnecessary  and 
inhumane.  It  is  especially  questionable  given  the  high  cost  of 
detention,  the  limited  detention  space  available,  and  negative 
consequences  of  detention  on  asylum  applicants  ability  to  obtain 
counsel  and  pursue  their  claim.  There  are  many  asylum  seekers  who 
do  not  pose  a  threat  to  the  community,  and  who  are  not  a  threat  to 
abscond.  Such  people  should  be  allowed  into  the  community  with 
perhaps  some  minimal  amount  of  supervision  or  requirement  to  notify 
the  INS  of  their  whereabouts. 
H.  R.  1679-  The  Asvlum  Refom  Act  of  1993 

This  bill  sponsored  by  Chairman  Nazzoli  essentially  eliminates 
asylum  and  replaces  it  with  a  new  category,  "nonrefoulment"  with 
a  higher  standard  of  proof.  H.R.  1679  would  also  require  asylum 
seekers  to  file  a  notice  of  intent  to  seek  asylum  within  7  days  of 
arrival  in  the  United  States,  and  to  file  a  petition  for  asylvun 
within  30  days  of  arrival. 
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tHah^r  Standard  of  Proof 
In  1980,  Congress  passsd  ths  Rsfugs*  Act  and  adoptsd  a 
standard  for  dstamination  of  whether  asylum  should  be  granted,  a 
"well-founded  fear  of  persecution."  A  sore  rigorous  standard 
applies  when  the  question  is  not  granting  of  asylua,  but 
"withholding  of  deportation"  of  aliens.  Whereas  asylum  is 
discretion,  "withholding  of  deportation"  is  mandatory.  The  sore 
rigorous  standard  demands  that  the  applicant  show  "a  clear 
probability  of  persecution."  tms  v.  stavic  467  U.  S.  407  (1984). 
The  United  States  Supreme  Court  has  determined  that  Congressional 
intent  in  passage  of  the  1980  Refugee  Act  was  to  adopt  the  less 
rigorous  "well  founded  fear"  test  for  use  in  asylum  cases,  IMS  v. 
e«rdo«a->Fonseca .  480  U.  S.  421  (1987). 

The  Mazzoli  bill  would  reject  the  "well  founded  fear"  test, 
and  substitute  the  more  rigorous  "clear  probability"  standard.  This 
approach  has  several  problems.  First,  there  is  no  connection 
between  the  "abuses"  of  the  asylum  system  and  ii^osing  a  higher 
standard  of  proof.  Not  one  shred  of  evidence  has  been  offered  to 
show  that  people  trtto  would  qualify  under  the  "well  founded  fear" 
test  have  abused  the  system.  The  Mazzoli  bill  trauld  punish  people 
who  have  a  well  founded  fear  of  persecution  but  who  cannot 
objectively  show  that  it  is  more  likely  than  not  that  they  will  be 
persecuted.  If  the  Mazzoli  bill  is  adopted.  Congress  will  be 
stating  explicitly  that  it  is  forcibly  returning  people  who  have 
a  well  founded  fear  to  their  home  countries. 

Second,  rejection  of  the  well  founded  fear  standard  would 
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flout  our  international  obligations.  The  international  standard  is 

the  well  founded  fear  standard,  and  Congress  passed  the  1980 

Refugee   Act   to   bring   American   law   into   conformity   with 

international  requirements.  The  Mazzoli  changes  would  represent  a 

step  backward  from  the  1980  Act  with  no  discernible  benefit.  Third, 

the  Mazzoli  bill  could  cost  the  United  States  its  leadership 

position  in  matters  involving  refugees.  As  the  Department  of  State 

testified  before  the  Subcommittee  on  April  27,  1993. 

In  particular,  we  are  wary  of  the  proposal  to  change  the 
standard  of  proof  applicable  to  affirmative  claims  in  the 
U.S.  away  from  the  well  founded  fear  of  persecution 
standard.  It  is  not  all  clear  to  us  that  the  asylum  abuse 
problem  is  related  to  the  legal  standard  employed.  We 
suggest,  however,  that  such  a  change  could  negatively 
reflect  on  U.  S.  leadership  on  refugee  issues  in  the 
global  community  and  could  have  a  negative  impact  on  the 
practice  of  other  states  or  our  ability  to  enter  into 
burden  sharing  arrangements  with  other  states. 

Strict  and  Inflexible  Deadlines 

The  Asylum  Reform  Act  would  also  require  a  notice  of  intent 
to  file  an  application  for  "nonrefoulment"  within  seven  days  of 
entering  the  United  States.  This  is  needlessly  harsh,  and  does  not 
recognize  the  reality  faced  by  asylum  seekers.  Someone  who  has  had 
to  flee  their  home  can  hardly  be  expected  to  have  mastered  the 
intricacies  of  American  immigration  law.  To  leave  such  persons 
outside  the  refugee  process  for  failure  to  meet  a  seven  day 
deadline  is  punitive. 

In  addition,  the  Asylum  Reform  Act  of  1993  would  impose  new 
fees  on  asylum  applicants.  Given  the  realities  of  asylum  seekers, 
any  requirement  that  applicants  pay  a  fee  to  apply  for  asylum  must 
be  closely  examined.   Refugees  usually  leave  their  countries 
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hurriadly  and  with  only  th«  barast  n«c«ssiti««.  Any  r«quir«Mnt  of 
a  f««  Bust  provida  for  ganarous  waivars  to  ansiura  that  applicants 
who  ara  truly  in  naad  of  protaction  ara  not  pracludad  froa 
obtaining  this  raliaf . 
H.R.  11S3  -  Tha  TMioration  Pr—  Inaii^eticm  Act  of  1993 

This  bill,  sponsorad  by  Cong.  Schuaar,  has  thraa  sain 
provisions.  First,  it  would  astablish  pra-inspaction  stations  in 
cartain  foraign  airports  with  tha  haaviast  voluaa  of  U.  S.  bound 
traffic.  At  thasa  sitas,  iaaigration  officars  trauld  conduct 
scraaning  of  applicants.  Sacond,  tha  visa  waivar  pilot  program 
tfould  ba  aada  paraanant.  Third,  airport  procassing  would  ba 
axpaditad  through  tha  usa  of  alactronic  aanifasts,  randaring 
parsonal  axaaination  and  inspaction  intarviaws  discrationary, 
shortaning  tha  inspaction  tiaa  standard,  and  providing  for 
axpaditad  citizan  procassing. 

Tha  ACLO  has  ralativaly  Binor  coaaants  on  tha  Schuaar  bill. 
Tha  pra-inspaction  stations  should  not  ba  craatad  in  countrias  froa 
irtiich  rafugaas  ara  currantly  flaaing  to  avoid  parsacution,  or  froa 
%rtiich  rafugaas  ara  at  risk  of  baing  ratumad  to  countrias  whara 
thay  would  faca  parsacution. 
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Appendix  6.-rANSWERS  to  Questions  SuBMnrED  by  Representative 

McCoLLUM  to  Mr.  Ward 


^X^/ 


United  States  Department  of  Sute 
Vathin^ton.  DC.     20520 

^CEIVED 

AU812  1993  August    8,    1993 

''GRATION 


Dear  Mr.  Chairman: 

Following  the  April  27,  1993  hearing  at  which  James  Ward 
testified,  additional  questions  were  submitted  for  the  record. 
Please  find  enclosed  the  responses  to  those  questions. 

Sincerely, 


Wendy  R.  Sherman 
Assistant  Secretary 
Legislative  Affairs 


Enclosures: 
As  stated. 


The  Honorable 

Romano  L.  Mazzoli,  Chairman, 

Subcommittee  on  International  Law, 
Immigration,  and  Refugees, 

Committee  on  the  Judiciary, 

House  of  Representatives. 


409 


Q.    The  State  Department's  visa  lookout  system  is  supposed  to 
be  the  front  line  of  defense  against  excludable  aliens  who  seek 
to  travel  illegally  to  the  U.S.  on  a  visa  obtained  at  our 
overseas  posts.  Yet  there  are  press  reports  that  Sheik  Abdel 
Rahman  received  his  visa  through  "a  strategically  placed 
friend,  a  local  hire,  inside  the  U.S.  Embassy  in  Khartoum, 
after  having  been  denied  in  Cairo  and  London."  (U.S.  Mews  and 
World  Rgport.  April  12,  1993,  page  24) 

In  the  last  five  years  how  many  cases  have  there  been  of 
visas  being  issued  based  upon  bribery  or  favoritism 
involving  foreign  service  nationals  working  in  our 
embassies  in  the  processing  of  visa  applications? 

Is  this  a  major  problem  or  shortcoming  of  the  overseas 
visa  lookout  system? 

What  is  being  done  to  address  concerns  over  inadequate 
controls  over  visa  issuance? 


A:    The  Office  of  Inspector  General  is  currently 
investigating  questions  arising  from  the  issuance  of 
nonimmigrant  visas  to  Sheik  Omar  Abdel  Rahman. 

According  to  the  Bureau  of  Diplomatic  Security  (DS)  and 
the  Office  of  Inspector  General  (OIG) ,  from  1988  to  the  present 
there  have  been  approximately  264  investigations  of  Foreign 
Service  nationals  (FSNs)  who  were  alleged  to  be  involved  in 
improper  processing  of  visas. 

DS  reports  that  67  FSNs  involved  in  processing  visas  were 
fired  for  malfeasance.   Ten  other  FSNs  resigned  during  the 
course  of  visa  fraud  investigations.   Nineteen  FSNs  were 
prosecuted  locally  by  host  country  authorities.  - 
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The  nonimmigrant  visa  issuance  system  has  internal 
control  procedures  which  help  to  ensure  the  integrity  of  the 
visa  issuance  process.    At  posts  which  use  the  microfiche 
system,  our  oldest  method  of  namechecks,  the  consular  officer 
normally  relies  upon  an  FSN  to  check  the  names  of  applicants. 
The  consular  officer  is  required  to  spot-check  names  the  FSN 
has  checked  to  see  if  any  results  in  a  "hit,"  i.e.,  is  in  the 
lookout  system. 

At  posts  with  on-line  access  to  the  namecheck  database, 
all  namechecks  are  printed  out  with  the  results,  and  the 
consular  officer  is  required  to  check  all  "hits"  before 
authorizing  issuance  of  the  relevant  visas.   Our  most  advanced 
system,  the  Machine  Readable  Visa  (MRV)  now  in  use  at  52  posts, 
will  not  permit  a  visa  to  be  issued  unless  the  namecheck  has 
been  performed  and  has  been  acknowledged  by  a  consular  officer. 

The  implementation  of  the  MRV  system  at  all  visa  issuing 
posts  is  a  high  priority  for  the  Department.   About  fifty 
percent  of  all  nonimmigrant  visas  issued  today  are  produced  by 
the  MRV  system. 
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Q.  Does  the  U.S.  consular  officer  who  actually  issues  the 
visa  perform  the  visa  lookout  checK  or  is  this  function 
delegated  to  foreign  service  nationals?   If  delegated,  is 
this  routine  or  usual?   Could  the  U.S.  consular  officer 
perform  the  visa  lookout  herself  in  most  instances? 

A.   Visa  lookout  checks  are  routinely  performed  by  Foreign 
Service  National  employees.   At  posts  issuing  the  Machine 
Readable  visa,  if  there  is  a  lookout  "hit"  the  visa  cannot  be 
issued  without  a  positive  verification  and  action  by  a  U.S. 
consular  officer.   At  posts  using  other  on-line  computer 
namechecks,  all  names  checked  are  printed  out  with  the 
results.   Regulations  require  the  consular  officer  to  check  all 
"hits"  before  authorizing  issuance  of  the  visas.   At  posts 
using  the  microfiche  namecheck  system,  the  consular  officer 
relies  upon  the  Foreign  Service  National  employee  to  perform 
the  namecheck.   The  only  internal  control  in  this  system  is  for 
the  consular  officer  personally  to  spot-check  names,  or  to 
submit  names  of  knotm  ineligible  aliens  to  be  checked,  to  see 
if  those  names  result  in  'hits.' 

The  workload  at  consular  posts  would  make  it  virtually 
impossible  for  consular  officers  to  perform  all  visa  namechecks 
personally  at  current  staffing  levels. 
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Q.   I  understand  that  88  overseas  consular  posts  use  an 
outdated  and  slow-to-update  microfiche  card  system.   Since  INS 
estimates  the  cost  of  detention  and  administrative  expenses  for 
each  illegal  alien  in  the  U.S.  is  $30,000,  doesn't  it  make 
sense  for  State  to  have  a  modern  automated  system  in  most 
overseas  posts  in  order  to  prevent  entry  into  the  U.S? 

A.   Yes,  it  makes  sense.   Unfortunately  there  is  no  tradeoff 
between  INS'  detention  budget  and  State's  automation  budget. 
Actually  105  posts  use  the  microfiche  lookout  system,  while  110 
posts  have  access  to  the  on-line  automated  system.   An 
additional  18  posts  use  a  stand-alone  version  of  the  automated 
lookout  system.   Our  plans  call  for  all  posts  to  have  automated 
namecheck  systems  by  the  end  of  fiscal  year  1995. 

Despite  the  relatively  large  number  of  posts  still  using 
microfiche,  about  92%  of  all  visas  processed  worldwide  are 
processed  at  posts  with  automated  lookout  systems.   Posts 
equipped  with  microfiche  generally  are  lower  volume  posts  in 
remote  locations. 
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Q.  Sheik  Abdel  Rahman,  who  State  admits  was  issued  a  visa  in 
error,  traveled  in  and  out  of  the  U.S.  without  being  denied 
re-entry  by  the  INS  despite  the  fact  that  he  was  on  the  lookout 
system  for  known  terrorist  links.   This  looks  like  a  total 
breakdown  in  coordination  of  [sic]  between  INS  and  State 
systems  to  protect  the  U.S.  from  known  terrorists. 

What  happened?   How  integrated  is  the  State  Department's 
information  with  information  available  to  INS  and  the 
intelligence  agencies?  Is  State  working  to  improve 
coordination  with  these  other  agencies? 

A.   The  information  on  Sheik  Abdel  Rahman  was  made  available  to 
the  INS  and  was  in  their  lookout  system  at  the  time  of  his 
subsequent  entries  into  the  U.S.   The  Department  of  State's 
lookout  system  is  interconnected  with  the  interagency  system 
used  by  INS  at  ports  of  entry,  and  we  transmit  about  300 
records  a  day  to  that  system. 


The  Department  participates  in  the  interagency  Border 
Security  Working  Group  chaired  by  the  National  Security  Council 
to  improve  coordination  and  exchange  of  information  among 
concerned  agencies. 
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Q.   Does  the  Bureau  of  Consular  Affairs  have  access  to  NCIC  or 
the  FBI's  Criminal  History  Records  for  visa  screening?   If  not, 
why  not?   If  not,  doesn't  this  limit  the  consular  officer's 
ability  to  properly  screen  known  criminals  from  entering  the 
United  States? 

A.  The  Bureau  of  Consular  Affairs  does  not  currently  have 
access  to  NCIC  or  the  FBI's  Criminal  History  Records.   Prior  tc 
1991,  the  FBI  performed  namechecks  on  all  intending  immigrant 
aliens  who  had  lived  in  the  U.S.  for  six  months  or  longer  after 
the  age  of  16  years.   However,  the  FBI  decided  in  1991  to 
charge  the  Department  of  State  for  this  service.   The 
Department  had  no  resources  with  which  to  pay,  and  no  way  to 
recover  the  cost  from  fees  paid  by  the  applicant,  and  so  the 
FBI  namechecks  were  discontinued,   visa  refusals  for  criminal 
related  activities  dropped  by  nearly  50\  following  the 
discontinuation  of  FBI  namechecks. 

The  NCIC  system  identifies  persons  who  are  currently  wanted 
by  police  authorities,  and  does  not  routinely  disclose  criminal 
history  records.  Visa  denials  on  criminal  grounds  normally 
must  be  based  on  convictions  or  admissions,  not  on  charges  or 
warrants.   However,  it  could  be  of  overall  law  enforcement 
benefit  for  consular  officers  to  have  access  to  NCIC. 
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Q.   How  long  has  the  'lookout  list"  been  in  existence?   How  is 
it  compiled  and  enforced?   What  is  CLS  (classified  lookout 
system)  and  which  posts  have  access  to  it? 

A.   The  lookout  list  has  been  in  existence  since  at  least  the 
1940 's  and  access  to  it  has  been  automated  since  1966  at  posts 
with  adequate  telecommunications  capability.   CLS  is  an  acronym 
for  Consular  Lookout  System  and  is  synonymous  with  CLASS, 
Consular  Lookout  and  Support  System.   110  posts  have  on-line 
access  to  CLASS.   Another  18  posts  without  direct 
telecommunications  links  to  the  central  database  have  the 
automated  Distributed  Name  Check  (DNC)  system,  a  stand-alone 
system  using  a  customized  version  of  the  CLASS  database. 

The  Consular  Lookout  System  database,  comprising  about 
three  and  one-half  million  records,  is  compiled  from 
information  based  on  actual  visa  refusals,  as  well  as 
information  furnished  by  the  INS  and  other  U.S.  government 
intelligence,  security,  and  law  enforcement  agencies.   It 
includes  the  names  of  aliens  who  are  known  to  be  or  are 
believed  possibly  to  be  ineligible  for  visas  under  the 
provisions  of  the  Immigration  and  Nationality  Act. 

Regulations  require  that  the  names  of  all  aliens  be  checked 
against  the  lookout  system  before  they  may  be  issued  visas.   If 
the  namecheck  shows  that  the  applicant  is  believed  possibly  to 
be  ineligible,  a  visa  may  not  be  issued  without  consulting  the 
source  of  the  lookout  entry  so  that  the  information  upon  which 
the  entry  was  based  may  be  fully  evaluated. 
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Q.  What  is  the  status  of  the  Machine  Readable  Visa  (MRV) 

program?  How  many  posts  have  it  and  how  many  are  scheduled  to 
get  it? 

A:    The  MRV  program  continues  to  press  forward.   There  are 
currently  52  MRV  sites  in  operation,  accounting  for  over  half 
of  our  total  nonimmigrant  visa  issuances  worldwide.   We  plan 
to  have  equipped  at  least  16  more  posts  with  MRV  by  the  end  of 
fiscal  year  1994.   A  new,  PC-based,  stand-alone  version  of  MRV 
suitable  for  posts  with  limited  telecommunications  capability 
is  now  at  the  beta  test  stage  with  the  first  two  overseas 
installations  completed  in  July  1993. 


417 


Q.   I  understand  that  your  Inspector  General  has  concerns  about 
the  (MKV)  program.   Do  you  Know  what  those  concerns  are,  and, 
i£  so,  what  is  being  done  to  address  them? 

A:   The  Inspector  General  (IG)  is  concerned  that  the  security 
features  of  the  program  are  not  completely  implemented,  there 
are  weaknesses  in  incernal  controls  of  the  program's  supplies 
and  equipment,  and  planning  for  the  program's  funding  and 
staffing  has  not  been  adequate.   Despite  these  concerns,  the 
IG's  report  found  the  MRV  program  to  be  a  sound  concept,  though 
labor-intensive  and  costly.   The  report  concluded  that  the  best 
course  for  the  Department  is  to  continue  implementing  the  MRV 
program. 

MRV  is  a  large,  complex  program  that  has  experienced 
growing  pains.   We  believe  that  the  program  has  been 
successful,  and  agree  with  the  IG  that  MRV  should  continue.   We 
also  agree  that  various  elements  in  the  program  should  be 
strengthened.   Key  elements  of  the  report,  and  actions  taken, 
include: 

A  significant  portion  of  the  recommendations  concerned 
control  and  management  of  visa  foils,  equipment  and 
supplies.   The  majority  of  these  items  have  been 
corrected  and  the  remainder  are  being  addressed. 

A  number  of  known  software  concerns  were  documented. 
Many  of  these  will  be  corrected  in  a  new  software 
release  due  late  this  year;  the  remainder  will  be 
addressed  as  part  of  our  software  migration  program. 
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The  OXG  ceconanends  that  all  MRV's  contain  photos  (now 
required  only  for  certain  nationalities)  and  that  we 
invalidate  outstanding  old-style  visas.  These  ideas 
have  large  resource  implications.  We  are  therefore 
reviewing  these  proposals,  but  are  not  convinced  that 
they  are  practical  at  this  time. 

We  continue  to  address  MKV  funding  issues  through  the 
budget  process.  As  recommended  by  the  IG,  we  are  pursuing 
legislative  action  to  use  visa  fees  to  help  fund  the  program. 
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Q.    What  are  the  security  features  of  the  new  passport? 

A:    The  new  document  contains  greatly  improved  safeguards 
against  tampering  and  alteration,  to  combat  passport  fraud  by 
terrorists,  drug  traffickers  and  alien  smugglers.   Examples  of 
security  features  include: 

—  The  use  of  nine  inks  to  deter  counterfeiting  attempts 
using  color  copiers  or  electronic  color  separators. 

—  Microline  printing  with  a  six-color  press. 

—  A  graphic  design  unique  to  each  page  (the  Seals  of  the 
50  states  in  the  order  of  their  admission) 
incorporating  invisible  printing  with 
machine-readable  ink  to  deter  attempts  at  page 
substitution. 

—  Enhanced  binding  thread  incorporating  an  invisible 
security  tag  detectable  with  ultra-violet  light. 

—  A  new  type  of  laminate  containing  an  optically 
variable  device  known  as  a  kinegram  (kinefilm)  that 
makes  photo  substitution  more  difficult. 
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—  Lsminat*  printed  with  ink  which  transfers  to  both  th« 
passport  paper  and  photo  during  lamination  and  can  be 
seen  in  both  the  visible  and  invisible  spectra. 

—  A  machine-readable  bio-data  page  with  a  security 
printed  tint  that  will  deter  data  alteration. 

—  A  cloth  cover  which,  combined  with  the  laminate, 
addresses  our  largest  fraud  problem  -  photo 
substitution. 

We  operate  an  ongoing  program  designed  to  make  the  U.S. 
passport  more  tamper-resistant.  Some  of  the  improvements 
planned  for  the  future  include  digitized  photographs  and 
improved  paper  containing  threading  and  more  sophisticated 
watermarks. 

(For  security  reasons,  this  description  of  features  is 
not  all-inclusive.) 
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Q.     How  easily  could  a  fraudulent  photo  be  substituted  for 
an  original?   Can  the  protective  covering  on  the  photo/data 
page  be  removed,  items  changed,  and  the  covering  replaced? 

A:     Our  use  of  the  kinefilm  with  a  cloth  cover  has  made  the 
new  passport  more  resistant  to  photo  substitution.   Since  the 
April  27  demonstration  of  the  difficulty  in  removing  the 
laminate  from  the  new  passport  without  destroying  the  book, 
the  Immigration  and  Naturalization  Service  has  uncovered  some 
examples  of  crude  photo-substitution  in  the  new  passport. 

We  believe  that  the  hard-copy  passport  photo  must  be 
eliminated  in  order  fully  to  address  the  problem  of  photo 
substitution.   Photo  digitization  is  the  most  mature  and 
reliable  technological  choice  to  replace  the  passport 
photograph.   Indeed,  other  countries,  most  recently  Japan, 
have  adopted  this  passport  technology  and  have  overtaken  the 
U.S.  as  a  leader  in  this  critical  area  of  border  control. 

The  process  of  photo  digitization  is  technically  simple 
but  the  product  is  extremely  difficult  for  malefactors  to 
duplicate.   The  technology  exists  to  produce  a  digital  image 
of  a  standard  passport  photograph  and  to  transfer  that  image 
into  the  U.S.  passport.   The  photo  then  is  no  longer  a 
separate  part  of  the  passport  but  becomes  an  interdependent 
component  of  the  passport  paper,  cover  material,  inks,  and 
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laminate.   Therefore,  any  attempt  to  tamper  with  the  image 
requires  defeating  multiple  security  features  physically 
embedded  in  the  passport.   An  individual  attempting  to 
substitute  a  digitized  image  must,  in  effect,  attempt  to 
substitute  the  other  material  components  of  the  passport  as 
well . 

The  Department  has  enlisted  the  assistance  of  the 
National  Institute  Of  Standards  and  Technology  (N.I.S.T.)  to 
develop  such  a  prototype  system  at  the  most  reasonable  cost 
feasible.   N.I.S.T.  is  now  in  the  process  of  awarding  a 
contract  for  a  prototype  digitized  photo  workstation.   We 
estimate  that  domestic  implementation  of  a  digitized  photo 
system  in  Fiscal  Year  1994  will  cost  $3.3  million,  which  can 
be  passed  on  to  the  applicant  as  a  legitimate  component  of 
the  fee.   (Note:   current  revenues  for  the  U.S.  Treasury  from 
passport  fees  may  exceed  $240,000,000  this  year.) 
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Q.    What  process  or  procedures  were  used  in  developing  the 
new  passport? 


A:    In  May  1989  a  joint  agency  committee  was  formed  to 
evaluate  the  passport  and  make  recommendations  for  improving 
the  document.   Committee  members  included  representatives 
from  the  FBI,  CIA,  INS,  Customs  Service,  Government  Printing 
Office  and  State  Department.   Each  member  was  selected  for 
his  or  her  expertise  in  document  security.   After  a  year's 
work,  the  committee  issued  a  series  of  recommendations.   The 
new  passport  was  designed  in  accordance  with  those 
recommendations . 
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Q.     What  steps  have  been  taken  to  inform  the  affected 
agencies  and  private  entities  affected  by  the  changes  in  the 
passport? 

A:    Whenever  we  introduce  a  new  passport,  we  take  the 
following  steps: 


We  send  a  diplomatic  note  describing  the  features  of 
the  new  passport,  and  two  samples  of  that  document,  to 
all  accredited  embassies  and  missions  in  Washington. 

We  send  a  memo  describing  in  greater  detail  the 
features  of  the  new  passports  to  INS  and  the  Customs 
Service.   Those  services  also  receive  several  hundred 
samples  of  the  new  passport  for  distribution  to  U.S. 
border  control  officers. 

We  also  send  press  releases  describing  the  new  passport 
to  the  electronic  and  print  media. 
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Appendix  7.-Revised  Copy  of  Prepared  Statement  of  Richard  E. 
Norton,  Managing  Director,  Facilitation,  Air  Transport  Association 


My  name  is  Richard  E.  Nonon.  and  I  am  die  Managing  Director  of  Facilitanon  for  die 
Air  Transport  Associadon  of  America  (ATA).  ATA  represents  the  18  carriers  that  handle 
over  9S  percent  of  die  scheduled  cammeicial  airiine  traffic  in  the  United  States,  and  that 
provide  air  service  to  over  80  foreign  countries.  ATA  and  its  memben  deeply  appreciate  this 
opportunity  to  again  express  our  views  on  inunigradon  issues  that  affect  our  industry.  We 
view  this  as  a  key  step  in  our  efforts  to  gain  support  for  legislation  that  would  streamline 
tourism  to  the  U.S..  and  to  draw  attention  to  some  of  the  pcdicies  of  the  Iimnigranon  and 
Naturalization  Service  that  can  be  corrected  by  statute. 


THE  NEED  FOR  LEGISLATION 

Last  year  ATA  testified  before  this  cotmniaee  about  the  urgent  need  to  modernize 
immigration  laws.  Specifically,  we  advocated  the  adoption  of  efficiency-oriented,  revenue- 
neutral  changes  to  die  Immigration  and  Nationality  Aa  (INA)  diat  would  speed  up  airport 
inspections  and  improve  control  of  our  borders.  ATA  was  joined  in  dus  endeavor  by  a 
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coalition  of  groups  that  is  fighting  to  protect  what  has  become  this  country's  biggest  expon: 
the  $53  billion  tourism  industry.   The  interests  represented  along  with  ATA  --  the  American 
Association  of  Airport  Executives,  the  Airports  Association  Council  International,  and  the 
Travel  and  Tourism  Government  Affairs  Council  --  remain  convinced  that  these  progressive 
changes  to  the  Act  must  be  the  next  stage  of  our  joint  efforts  to  protect  the  positive  trade 
balance  that  this  sector  generates. 

Subsequent  to  the  March  1992  hearing,  the  subcommittee  addressed  this  need  by 
passing  H.R.  5555.   While  that  legislation  failed  to  pass  the  Senate,  the  need  for  these 
reforms  persists.   The  coalition  believes  now  more  than  ever  that  we  must  act  to  give  INS  the 
tools  it  needs  to  unsnarl  the  slow,  antiquated  border  inspection  procedures  that  undermine  the 
image  of  the  U.S.  as  a  desirable  destination,  diven  resources  from  effons  to  interdict 
undesirable  entrants  and  inhibit  the  industry's  ability  to  successfully  compete  in  a  market  that 
is  extremely  sensitive  to  perceptions  of  inconvenience  and  inhospitality.   We  are  convinced 
that  the  latest  version  of  this  legislation,  H.R.  1153  as  introduced  by  Rep.  Charles  Schumer, 
will  accomplish  these  goals. 


BACKGROUND 

Several  years  ago  the  industries  involved  in  the  coalition  worked  hard  to  give  INS  the 
resources  it  needed  by  supporting  the  Immigration  User  Fee.   The  success  of  that  effort  is 
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well  documented;  what  was  just  seven  years  ago  an  under-funded,  $40  million  appropriation 
has  grown  into  a  huge  program  that  takes  in  over  $200  million  per  year  in  spendable  revenue. 
In  1991  we  pressed  INS  to  spend  that  money  on  hiring  additional  personnel,  which  resulted  in 
a  30  percent  increase  in  the  Service's  inspector  work  force  -  but  which  has  not  adequately 
responded  to  current  needs. 

Still  missing,  however,  arc  the  legislative  reforms  that  are  needed  to  make  the 
inspections  process  work  efficiently.   Other  nations  have  been  quick  to  realize  that  tourists 
can  be  welcomed  with  painless,  expedient  entry  procedures  that  help  secure  a  greater  share  of 
the  international  travel  and  tourism  market  but  do  not  jeopaniize  enforcement.   In  order  for 
the  U.S.  Government  to  accomplish  the  same  result,  we  believe  legislation  is  absolutely 
necessary.  The  existing  framework  of  the  INA  allows  littie  room  for  modem  innovation. 
The  Service  is  left  with  a  self-defeating  strategy  that  is  confined  only  to  advocating  more  user 
fees  and  staff  increases.   If  all  of  those  involved  are  constrained  to  this  old  framework,  it 
means  that  no  airport  can  be  big  enough  and  no  staff  large  enough  to  accommodate  the 
expected  doubling  of  international  traffic  to  the  United  States  within  the  next  decade. 

Instead  of  facing  this  bleak  prospect,  the  industry  endorses  changes  to  the  law  that  will 
allow  citizens  and  visitors  to  be  expedited  without  jeopardizing  the  government's  enforcement 
mission.  Our  recommendations  are  directed  at  helping  INS  to  perform  its  tasks  more 
efficiently,  providing  the  tools  to  protect  our  borders  and  facilitating  air  passenger  entry  into 
the  country.  These  laws  -  most  of  which  have  been  unchanged  for  four  decades  -  are  ripe 


428 


for  the  sons  of  changes  that  will  allow  INS  to  join  the  ranks  of  other  enforcement  agencies 
that  are  legally  able  to  take  advantage  of  modem  technology  and  up-to-date  law  enforcement 
techniques. 

This  subcommittee  is  well  aware  that  it  has  been  all  too  common  for  U.S.  citizens  and 
foreign  visitors  to  be  greeted  upon  arrival  here  with  an  arduous  process  that  can  take  several 
hours.   Lengthy  waits  aboard  aircraft  are  too  often  followed  by  hour-long  lines  in  crowded 
arrival  halls,  as  passengers  endure  a  time  consuming,  labor  intensive  immigration  inspection. 
This  situation  is  caused  by  the  fact  that  immigration  processing  requires  all  passengers  to  be 
handled  identically,  even  though  less  than  a  fraction  of  one  percent  are  of  interest  to  federal 
agencies.   Such  a  practice  induces  a  vicious  circle  of  wasted  resources.   Since  INS  is  unable 
to  adopt  better  methods  used  by  sister  agencies,  it  instead  must  rely  on  work  force  increases 
alone  to  accomplish  its  mission.   Airpon  facilities,  peak  arrival  periods,  seasonal  traffic  and 
around-the-clock  operations  are  factors  that  make  staffing  levels  the  least  efficient  of  tools  - 
but  the  only  one  available  under  present  guidelines  and  statutes. 

Airlines,  aiipons  and  the  government  have  anticipated  the  advent  of  a  more 
contemporary  inspection  system  by  already  having  invested  millions  of  dollars  in  hardware 
and  software  that  can  help  INS  automate  the  routine  tasks  that  frustrate  efficient  passenger 
handling  (the  equipment,  in  the  form  of  specialized  document  readers  linked  to  the 
Customs/INS  shared  data  base,  automatically  captures  relevant  information  from  travelers' 
passpons:  the  devices  are  now  in  place  at  virtually  all  immigration  booths  here,  and  at  many 
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airline  check-in  counters  abroad).   Clearly  the  stage  is  set  for  new,  efficient  techniques  to  take 
over  --  when  the  necessary  changes  are  made  to  the  40-year-old  Act. 

Mr.  Schumer's  bill  addresses  the  need  to  bring  the  U.S.  into  closer  compliance  with 
the  international  standards  it  sponsored  in  an  annex  to  the  1944  Convention  on  International 
Civil  Aviation  (the  "Chicago  Convention"),  which  is  the  principal  instrument  of  international 
aviation  law.   In  1988  tiie  United  States  government  offered  an  amendment  to  Annex  9  of  the 
treaty  calling  for  contracting  states  to  establish  as  a  goal  the  clearance  of  air  passengers 
through  the  entire  federal  inspection  process  within  45  minutes  of  arrival.  Under  this 
amendment,  all  passengers  requiring  not  more  than  die  normal  inspection  at  international 
airports  should  move  tiirough  all  inspection  agencies  in  less  than  45  minutes  regardless  of 
aircraft  size  and  scheduled  arrival  time.   The  U.S.-sponsored  amendment  was  adopted  on 
December  4,  1989.   ATA  members  understand  the  concerns  raised  by  INS  that  the  agency 
would  be  hard  pressed  to  comply  with  the  30  minute  requirement  tiiat  is  proposed  in  H.R. 
1 153.   We  concur  that  such  a  provision  would  be  unnecessary  if  INS  takes  full  advantage  of 
the  other  modifications  that  are  contained  in  die  bill,  especially  those  pertaining  to  the  use  of 
electronic  data  and  expedited  processes  for  American  citizens.   Notwithstanding  this  view,  we 
urge  INS  to  embrace  tiiese  changes  in  order  to  allow  the  other  inspection  agencies  to  have  a 
fair  share  of  the  time  available  within  the  framework  of  U.S.  international  treaty  obligations. 
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Necessary  Legislative  Changes:   The  Advantages  of  H.R.  1153 

We  believe  that  H.R.  1153  overcomes  these  problems  by  offering  the  following 
solutions: 

•  It  expands  the  INS  preinspection  program  to  additional  high  volume  overseas 
sites,  thus  reducing  the  burden  placed  on  domestic  arrival  halls; 

•  It  supplements  preinspection  with  a  carrier  consultant  program  that  will  allow 
INS  to  provide  on-site  expertise  to  airline  employees  at  scores  of  overseas  embarkation 
points; 

•  It  makes  the  visa  waiver  program  permanent  for  all  eligible  countries,  thus 
encouraging  a  higher  level  of  tourism  from  major  source  countries.   Furthermore,  it 
eliminates  the  cumbersome  visa  waiver  form  that  slows  down  passenger  inspections; 

•  It  frees  inspectors  from  time-consuming  clerical  tasks  and  saves  resources  by 
redefining  the  "manifest"  provision.   This  major  change  will  allow  airlines  to  submit 
passenger  information  in  automated  form,  facilitate  broader  use  of  "machine  readable" 
documents  by  other  countries,  and  save  the  government  millions  of  dollars  in  data 
entry  costs; 
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It  nxxlifies  the  definition  of  "inspection"  to  clearly  allow  the  use  of  electronic 
data  and  other  forms  of  scrutiny  as  the  basis  for  the  admission  of  passengers.  This 
change  removes  language  that  appears  to  call  for  a  personal  interview  of  all  arriving 
passengers,  and  replace  it  with  more  contemporary  tools  that  can  be  used  for 
determining  admissibility;  and 

•  It  mandates  that  U.S.  citizens  be  given  expedited  treatment  by  INS. 

Taken  as  a  whole  this  legislation  will  add  a  forceful,  effective  set  of  tools  to  the 
Immigration  and  Nationality  Act.   The  industry  believes  that  H.R.  1153  will  stimulate  a  wide 
array  of  new  programs  that  will  act  in  concert  to  expedite  airport  admissions  processing. 


INADMISSIBLE  PASSENGERS 

The  enacmient  of  H.R.  1 153  in  its  present  form  will  leave  one  critical  problem 
unsolved.   It  is  a  matter  of  grave  concern,  since  it  affects  earner  revenues  and  undermines  the 
government's  system  of  immigration  control.   We  are  referring  to  tiie  growing  number  of 
passengers  who  are  using  the  international  commercial  air  transportation  system  to  circumvent 
immigration  laws.  The  primary  culprits  are  those  who  board  our  flights  bearing  what  appear 
to  be  proper  documents,  and  then  either  destroy  their  passports  or  pass  tiiem  off  to  smugglers. 
This  is  no  small-scale  issue;  in  one  recent  month,  over  1500  illegal  immigrants  arrived  at 
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New  York/John  F.  Kennedy  International  Airport  using  this  technique;  hundreds  more  do  the 
same  at  other  airports  around  the  counQ7.   INS  ends  up  with  an  unidentified  person  on  its 
hands,  and  the  airlines  are  fined  and  illegally  forced  into  the  role  as  jailers  of  these  alleged 
asylum  seekers.   One  leak  in  the  system  is  costing  the  industry  at  least  $30  million  per  year. 
The  impact  on  the  INS  budget  and  on  an  orderly  system  of  immigration  is  far  greater:   it  has 
been  through  use  of  this  elementary  means  that  terrorists  and  other  criminals  can  penetrate  the 
system  with  impunity. 

To  halt  this  pattern  of  abuse,  the  industry  strongly  recommends  that  the  government 
rethink  its  strategy  on  the  deterrence  of  this  traffic.   Instead  of  relying  on  after-the-fact  fines, 
we  are  convinced  that  airlines  must  be  made  partners  with  INS  in  a  program  that  provides 
carriers  with  the  guidance  and  incentives  to  keep  unscrupulous  passengers  from  boarding  the 
aircraft.   Under  the  existing  system  ~  which  is  now  forty  years  old  ~  "guidance"  comes  in 
the  form  of  a  S3000  fine  levied  against  carriers  for  each  passenger  found  to  be  inadequately 
documented.   Carrien  are  expected  to  leam  from  these  errors  and  prevent  future  occurrences. 
This  is  a  straightforward  way  of  reinforcing  the  need  to  check  for  passpon  validity  and  the 
existence  of  a  visa,  but  it  is  completely  ineffective  at  combatting  the  explosive  growth  in 
fraud  that  the  airline  industry  has  been  victimized  by  in  the  past  tiiree  years. 

The  scope  of  the  problem  is  simply  too  broad  for  carriers  to  solve  without  the  active 
pannership  of  INS.   Smugglers  change  routes  and  methods  too  quickly,  and  governments 
complicate  matters  by  introducing  new  documents  and  requirements  without  informing 


433 


earners.   A  good  example  is  the  new  U.S.  passpon  which  was  put  into  production  this  month. 
Not  only  was  it  completely  redesigned  -  with  a  new  cover,  new  security  features,  different 
format  --  without  formal  notification  to  the  industry;  it  is  also  disturbingly  vulnerable  to  fraud 
and  absent  security  features  that  can  be  readily  detected  by  check-in  personnel.   Government- 
provided  instrucDons,  training,  even  the  carrier  consultants  and  preinspection  programs  that 
are  pan  of  H.R.  1 153  are  welcome  improvements,  but  limited  by  budget,  mobility,  and 
diplomatic  hurdles.   Simply  put,  INS  cannot  extend  its  presence  to  ISO  airports  from  which  a 
traveler  can  embark  for  the  U.S.  without  enlisting  the  carriers  as  its  principal  means  of 
deterring  elicit  traffic. 

A  compliance  system  that  imposes  dual  responsibilities  on  carriers  and  government  is 
not  a  new  concept.    A  version  by  Customs  has  minimized  drug  smuggling  by  commercial 
airliner,  the  FAA  security  program  has  proven  to  be  highly  effective  at  ensuring  in-flight 
security;  and  immigradon  screening  programs  developed  by  Canada  and  the  United  Kingdom 
have  demonstrated  how  cooperative  agreements  with  airiines  can  dramatically  reduce  abuses 
by  improperly  documented  passengers. 

The  most  effective  means  of  implementing  a  similar  program  in  the  U.S.  would  be  to 
authorize  tiie  Attorney  General  to  mitigate  fines  in  recogiution  of  carrier  interdiction  efforts. 
Under  such  a  regulation,  carrien  would  be  told  by  INS  what  steps  to  take  in  order  to  screen 
out  passengers  who  were  about  to  abuse  the  immigration  laws.   If  carriers  were  to  follow  the 
guidelines,  they  would  in  tum  be  certified  as  having  complied  witii  the  standard  of  diligence 
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required  by  the  principal  fines  statute  (8  U.S.C.  1323),  which  penalizes  airlines  $3000  for 
each  passenger  who  arrives  in  the  U.S.  without  proper  documents.   The  program  would 
operate  to  the  benefit  of  INS  and  the  airlines:   INS  would  achieve  a  much  greater  measure  of 
control  over  inadmissible  passengers  by  formally  prescribing  carrier  screening  methods  that 
would  be  in  place  at  all  embarkation  points  to  the  U.S.,  and  airlines  would  avoid  unnecessary 
fines  and  detention  costs. 

As  much  as  this  trend  has  grown  in  the  past  few  years,  the  potential  for  further 
deterioration  of  border  controls  is  incalculably  large  if  the  experience  of  other  countries  is  a 
fair  yardstick.   We  urge  this  subcommittee  to  add  language  to  the  Immigration  and 
Nationality  Act  (see  attachment)  that  would  permit  the  adoption  of  such  a  preventative 
program  before  the  situation  worsens. 


SUMMARY 

ATA  member  carriers  join  the  travel  industry  coalition's  effort  to  make  sense  of  our 
national  policy  on  international  tourism,  and  support  H.R.  11 53  as  the  best  means  of 
removing  the  impediments  to  healthy  growth  of  this  most  important  source  of  foreign 
exchange.   To  reinforce  the  statements  we  made  to  the  subcommittee  last  year,  the  stakes  are 
too  high  for  the  U.S.  economy  for  us  to  be  complacent  about  the  cumbersome,  decades-old 
admissions  process  with  which  we  are  saddled.   This  is  not  a  budget  issue.   The  intelligent 
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use  of  existing  resources  will  be  more  effective  than  an  infinite  supply  of  iimnigration 
officers,  who  cannot  impede  the  flow  of  illegals  by  continuing  to  employ  what  we  have 
referred  to  in  previous  testimony  as  a  Maginot  Line  strategy  ~   something  that  can  be 
circumvented  with  a  minimum  of  inconvenience.   Such  an  approach  to  facilitation  is  an 
enduring  impediment  to  a  prospective  visitor,  however,  it  does  not  take  personal  experience 
but  merely  word  of  mouth  to  convince  a  legitimate  tourist  that  he  or  she  would  be  better  off 
going  elsewhere. 

For  this  reason  we  strongly  urge  the  subcommittee  to  take  an  aggressive  role  in 
ensuring  that  the  U.S.'s  immigration  policies  match  its  economic  goals;  other  countries  have 
successfully  balanced  these  interests,  and  we  can  as  well.   With  your  help  in  passing  H.R. 
11S3  with  the  modifications  we  have  recommended,  the  U.S.  economy  will  continue  to 
benefit  from  growth  in  travel  and  tourism. 
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At  the  end  of  the  bill,  add  the  following  new  section: 

Sec  __.  Civil  Penalties. 

2  (a)  IN  GENERAL.-Section  273  of  the  Immigration  and  Nationality  Act  (8 

3  U.S.C.  1323)  is  amended- 

4  (I)  by  striking  "the  sum  of  $3000"  and  inserting  "a  civil  penalty  of 

5  $3000"  both  places  it  appears; 

6  (2)  in  the  second  sentence  of  subsection  (d)  by  striking  "a  sum 

7  sufficient  to  cover  such  fine"  and  inserting  "an  amount  sufficient  to  cover 

8  such  civil  penalty": 

9  (3)  in  the  second  sentence  of  subsection  (b)  by  striking  "a  sum  equal" 

10  and  insetting  "an  amount  equal": 

11  (4)  by  striking  "sum",  "siuns",  and  "fme"  each  place  any  such  word 

12  appears  and  inserting  "civil  penalty":  and 

1  "^  (S)  by  adding  at  the  end  the  following  new  subsection: 

i4  "(e)  A  civil  penalty  under  this  section  may  be  mitigated  and  the  imposition 

15  of  the  penalty  waived  under  such  regulations  as  the  Attorney  General  shall 

16  prescribe  in  cases  in  which— 

17  "(I )  the  carrier  demonstrates  that  it  had  screened  passengers  for  travel 

18  doctunents  on  the  flight  or  other  conveyance  in  accordance  with  procedures 

19  prescribed  by  the  Attorney  General,  or 

20  "(2)  there  exist  other  circtmistances  that  would  justify  the  remission 

21  or  mitigation  of  the  penalty." 

22  (b)    EFFECTIVE  DATE.-The  amendments  made  by  this  subsection  shall 

23  apply  with  respect  to  aliens  brought  to  the  U.S.  60  days  after  the  date  of  enactment 

24  of  this  Act. 


437 


Appendix  8.— Prepared  Statement  of  Lloyd  Lochridge,  Chair, 
Coordinating  Committee  on  Immigration  Law,  on  Behalf  of 
THE  American  Bar  Association 


Mr.  Chairman  and  Henbers  of  the  Subcomnittee : 

I  very  much  appreciate  this  opporttinity  to  present  the  views 
of  the  American  Bar  Association  regarding  asylum  policy  and 
inspection  procediires. 

The  United  States  immiqnration  policies  have  been 
passionately  debated  in  recent  years  and  come  under  heightened 
scrutiny  in  recent  months.   The  asylum  system  in  particular  has 
been  identified  as  being  inefficient  and  vulnerable  to  abuse. 

The  immigration  adjudications,  enforcement  and  court  systems 
suffer  from  long-term  mismanagement  and  underf unding . 1/   As  a 
result,  American  citizens,  institutions,  permanent  residents  and 
others  who  seek  benefits  under  the  immigration  law  encounter 
backlogs  of  several  years  and  related  hardships.   Meanwhile,  the 
delays  provide  opportunities  for  others  to  manipulate  the  system. 

The  legal  community  is  concerned  that  recent  events  and 
economic  pressures  coupled  with  the  backlogged  asylum  and 
immigration  court  systems  make  legislative  proposals  to  eliminate 
important  rights  and  due  process  protections  seem  more 
attractive.   The  Congress  should  be  wary  of  proposals  that 
attempt  to  reduce  asylum  abuse  and  achieve  budget  savings  by 


1/   SAO,  Immigration  Manaawment:  Strong  Leaadershio  and 
Management  Reforms  Needgri  i;o  Address  Serious  Problems  (Jan. 
1991);   GAO,  Financial  Manaaemenr:  INS  Lacks  Accountability  and 
Conrols  Over  Its  R«»«;nnr(7ftp  (Jan.  1991);  GAO,  Infomation 
Management;  Immigration  and  Naturalization  service  Lacks  Readv 
Access  to  Essential  nai-a  (Sept.  1990);  GAO,  INS  Bonds  Delivery; 
Stronger  Internal  Conrrols  N^^«;}^;|  (Mar.  1988)  . 
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"streamlining"  the  asylum  and  border  inspection  programs. 
Providing  access  to  justice  is  fundamental  to  preservation  of  a 
democratic  society  and  effective  law  enforcement. 

The  federal  agencies  charged  with  administering  the 
immigration  and  refugee  laws  can  improve  the  processes  to  make 
them  more  efficient.   But  they  also  require  sufficient  resources 
to  enforce  and  administer  the  laws  effectively  and  fairly.   To  the 
extent  organized  crime  is  engaged  in  alien  smuggling,  U.S.  law 
enforcement  and  intelligence  agencies  need  to  work  cooperatively 
with  foreign  governments  to  eliminate  criminal  enterprises  that 
traffick  in  human  beings  and  fraudulent  documents.   Denying  due 
process  to  the  desperate  victims  of  oppressive  regimes,  however, 
should  not  be  the  centerpiece  of  our  legislative  efforts. 

The  United  States  enacted  the  Refugee  Act  of  1980  to  meet  its 
humanitarian  obligations  under  domestic  and  international  law  to 
protect  refugees  fleeing  persecution  in  their  homelands.   Asylum 
is  a  precious  benefit  and  the  exclusive  remedy  for  refugees  in  the 
United  States,  or  at  a  border,  who  face  individualized  persecution 
if  forced  to  return  home.   Persons  entitled  to  asylum  may,  by 
definition,  face  torture,  imprisonment,  or  death  as  a  result  of  an 
erroneous  decision,  so  constitutional  standards  of  due  process 
mandate  a  broad  range  of  procedural  safeguards  to  minimize  the 
possibility  of  error  and  ensure  a  fair  and  accurate  determination. 

For  many  years,  some  criticized  the  INS  adjudications  as 
being  unfair  and  the  process  as  providing  unreliable  results.   A 
number  of  class  action  lawsuits  were  brought  against  the  agency 
claiming  discriminatory  treatment  of  applicants  based  on 
nationality.   In  response,  the  asylum  program  was  overhauled  and 
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significantly  improved  just  two  years  ago.   An  independent  corps 
of  asylum  officers  was  hired  and  trained  and  regulations 
incorporating  the  appropriate  legal  standards  were  promulgated.   8 
C.F.R.  208  (July  27,  1990). 

An  individual  who  is  not  in  expulsion  proceedings  may  apply 
affirmatively  for  asylum  with  the  Immigration  and  Naturalization 
Service.   The  process  is  intended  to  take  90-120  days  from 
application  to  final  decision.   If  an  asylum  adjudication  requires 
more  than  90  days  for  a  decision  to  be  reached  and  the  application 
is  determined  to  be  non-frivolous,  the  applicant  can  receive  work 
authorization  while  the  claim  is  pending.   Persons  who  arrive  at 
U.S.  airports  without  valid  travel  documents  claiming  to  be 
political  refugees  are  generally  placed  into  exclusion  proceedings 
and  may  not  avail  themselves  of  this  process  (unless  the  INS 
district  director  determines  otherwise) .2/ 

Although  the  affirmative  process  may  require  further 
improvement , 2/  it  provides  a  vital  avenue  of  relief  to  persons  who 
cannot  return  to  their  countries  owing  to  political  conditions. 
36.8%  of  the  cases  decided  by  the  INS  last  year  were  approved. 
Unfortunately,  there  was  a  backlog  of  141,000  cases  even  before 
the  new  asylum  offices  opened  in  April  1991,  and  backlogs 
accumulate  every  day.   Many  new  asylum  applications  are 
attributable  to  the  settlement  of  litigation,  international 


2/   Aliens  in  exclusion  or  deportation  proceedings  may  apply 
for  asylum  only  before  an  immigration  judge  in  an  adversarial 
immigration  court  hearing.   There  are  presently  85  immigration 
judges.   These  judges  completed  16,726  asylum  cases  in  FY92. 

2/   See  National  Asylum  Study  Project,  An  Interim  Assessment 
of  the  Asvlum  Process  of  the  Immigration  and  Naturalization 
Service  (December  1992) (lack  of  legal  reasoning,  application  of 
incorrect  burdens  of  proof,  lost  files,  inadequate  staffing.) 
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upheaval,  and  U.S.  government  policies  that  require  the  filing  of 
an  asylum  application. 4/ 

Critics  assert  that  the  possibility  of  work  authorization 
while  an  application  is  pending  invites  unfounded  claims  that 
overburden  the  system.   They  have  proposed  denying  work 
authorization,  "streamlining"  the  system  by  reducing  due  process 
protections,  or  limiting  access  to  asylum  in  various  ways  that 
could  endanger  refugees'  lives. 

The  Association  urges  Congress  to  resist  the  types  of 
measures  proposed  in  S.667,  H.R.1153,  H.R.1355  and  H.R.1679, 
which  would  impede  claims  by  bona  fide  asylum  applicants.   The 
most  appropriate  solution  for  deterring  frivolous  cases  is  to 
allocate  sufficient  funding  and  personnel  to  ensure  prompt  asylum 
adjudications  followed  by  institution  of  deportation  proceedings 
for  ineligible  applicants.   If  applicants  were  to  receive  fair 
decisions  within  90  -  120  days  of  application,  as  intended,  the 
incentive  to  apply  for  work  authorization  would  disappear  and  the 
volume  of  asylum  applications  would,  no  doubt,  decrease.   Prompt 
adjudications  would  also  benefit  bona  fide  refugees  who  now 
anxiously  wait  up  to  several  years  for  a  decision,  during  which 
they  are  separated  from  family  members  whose  lives  may  be 
endangered  abroad.   Timely  adjudications  would  also  be  fairer  to 


1/   Asylum  application  filings  declined  in  FY1991  to  60,600 
from  more  than  101,000  in  FY1989  and  73,000  in  FY1990.   Asylum 
filings  increased  in  FY1992,  but  they  were  significantly  lower 
than  the  INS  had  projected  and  roughly  half  (50,000)  were  filed 
under  the  Settlement  Agreement  in  American  Baptist  Churches  v. 
Thornburoh .  Civ.  No.  C-85-3255  (N.D.  Cal.  Dec.  19,  1990).   See 
National  Asylum  study  Project,  Interim  Assessment  at  18.  In 
addition,  all  11,000  Haitians  who  were  screened  for  asylum  and 
admitted  from  Guantanamo  Bay  were  required  to  file  asylum 
applications  upon  arrival  in  the  United  States. 

-  4  - 


441 


well-meaning  applicants  who  do  not  qualify  under  our  stringent 
laws  but  who  acquire  equities  and  become  integrated  into  our 
society  while  their  applications  are  pending,  making  eventual 
rejection  and  departure  all  the  more  difficult. 

Canada  had  an  asylum  corps  of  260  adjudicators  for  37,720 
cases  in  1992.   Switzerland  had  200  adjudicators  and  300 
additional  staff  for  17,960  cases.   By  comparison,  the  U.S.  had 
only  82  asylum  adjudicators  in  FY1991-92  to  consider  103,447 
applications.   Today,  the  U.S.  has  only  150  asylum  officers. 
Moreover,  in  the  absence  of  clerks  to  open  mail,  respond  to 
inquiries,  and  perform  other  clerical  and  administrative 
functions,  we  understand  that  these  asylum  officers  spend  much 
valuable  time  engaged  in  nonad judicatory  activities.   It  is  no 
surprise,  therefore,  that  the  asylum  backlogs  are  growing. 

Nongovernmental  organizations,  including  the  ABA,  have  been 
meeting  regularly  with  the  INS  to  identify  ways  to  increase  the 
number  of  adjudications  without  sacrificing  fair  procedures.   If 
the  suggested  administrative  changes  are  implemented,  the  INS 
estimates  that  the  current  asylum  corps  could  complete  80,000 
asylum  applications  each  year,  as  compared  with  11,000  in  FY92, 
and  it  could  complete  each  case  within  90-120  days. 5/ 

If  the  number  of  U.S.  adjudicators  and  support  staff  were 
then  increased  so  that  all  final  decisions  could  be  made  before 
work  authorization  would  be  issued,  unfounded  applications  would 
almost  certainly  diminish,  asylum  adjudicators  could  begin  to 
tackle  the  staggering  backlogs,  and  bona  fide  refugees  could 


5/   During  FY92,  the  INS  asylum  officer  corps  also  screened 
some  36,000  Haitian  asylum  seekers  on  Guantanamo. 
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reunify  with  their  families  and  get  on  with  their  lives.   In  view 
of  the  potential  benefits,  we  have  urged  the  INS  to  implement 
these  administrative  changes  immediately. 

The  border  inspections  process  has  also  captured  the 
attention  of  the  public  and  Congress,  in  large  part  because  it 
has  been  depicted  by  some  as  a  backdoor  to  terrorists  and  other 
illegal  immigrants.   Fraud,  misrepresentation,  and  international 
saboteurs  are  genuine  issues.   However,  to  the  extent  there  is  a 
problem,  the  remedy  should  not  be  one  that  results  in  procedures 
that  adversely  affect  legitimate  refugees  and  eligible 
immigrants. 

In  FY1991,  the  INS  inspected  nearly  300  million  aliens 
entering  the  United  States.  1991  INS  Statistical  Yearbook  at  160. 
Nearly  900,000  inspected  aliens  were  barred  from  admission.   Of 
these  287,326  voluntarily  withdrew  their  request  for  admission 
and  left  the  country  at  the  preliminary  inspection.   Another 
605,537  individuals  withdrew  their  request  for  admission  during 
secondary  inspection.   Less  than  2.5%  of  all  persons  denied  entry 
requested  exclusion  hearings  before  an  immigration  judge  on  their 
claims  of  eligibility  for  admission,  including  for  asylum.   Ibid. 
at  145.  6/ 


6/   Prior  to  departure,  the  airlines  are  required  to  verify 
that  all  travelers  carry  a  U.S.  passport  or  a  valid  visa  and 
travel  documents.   Upon  arrival,  international  travelers  are 
interviewed  and  their  documents  and  belongings  are  inspected  by 
INS  border  personnel  and/or  customs  officials.   If  their 
documents  or  travel  plans  are  suspect,  the  individual  can 
withdraw  his  or  her  request  for  admission  and  leave  the  U.S.,  or 
be  referred  to  "secondary  inspection."   If  the  second  inspector 
does  not  believe  that  the  alien  is  admissible,  the  traveler  can 
either  depart  the  U.S.  or  have  a  hearing  before  an  immigration 
judge.   Individuals  who  seek  hearings,  whether  for  asylum  or 
other  purposes,  may  be  detained  without  bond. 
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Proposals  to  simply  eliminate  exclusion  hearings  and  give 
immigration  officers  at  airports  and  other  ports  of  entry  the 
final  authority  to  expel  any  alien  who  attempts  entry  without 
documents  or  who  appears  to  present  fraudulent  documents  are 
unwarranted  and  misguided.   Under  H.R.1355  and  S.667,  an  asylum 
seeker  would  have  to  prove  to  the  satisfaction  of  the  immigration 
officer  at  the  border  that  he  or  she  has  "a  credible  fear  of 
persecution"  and  escaped  directly  from  a  country  of  persecution  or 
from  a  country  where  "there  is  a  significant  danger"  of  being 
returned  to  a  country  of  persecution. 

These  claims  would  have  to  be  proved  by  refugees  arriving  at 
the  border  after  a  stressful  and  fatiguing  journey,  and  without  an 
interpreter,  knowledge  of  our  immigration  laws,  or  the  assistance 
of  counsel  to  help  the  applicant  understand  his  or  her  burden  and 
articulate  his  or  her  persecution  claim.   The  summary  exclusion 
procedures  would  afford  the  examining  immigration  officer  complete 
discretion  to  decide  an  individual's  fate  without  the  involvement 
of  any  judicial  or  quasi-judicial  officer.   Arriving  applicants 
would  not  even  be  apprised  of  their  right  to  seek  asylum  by  the 
inspecting  officer.   Moreover,  an  asylum  seeker  summarily  barred 
from  entry  or  applying  for  asylum  could  seek  review  of  the 
officer's  decision  only  by  habeas  corpus. 

H.R.1153,  on  the  other  hand,  would  station  immigration 
inspectors  at  three  international  airports  abroad  and  authorize 
them  to  bar  people  who  they  suspect  are  ineligible  to  enter  the 
United  states  from  boarding  their  flights.   This  proposal  affords 
even  less  protection  from  arbitrary  exclusion  and  may  require 
greater  resources  than  the  current  system. 
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Both  proposals  are  a  radical  departure  from  current 
procedures.   Travelers  with  valid  documents  could  be  mistakenly 
barred  admission.   The  proposals  would  also  endanger  certain 
refugees  compelled  to  escape  to  freedom  without  valid  immigration 
documents  because  there  is  not  time  to  acquire  appropriate 
documents  or  because  applying  for  or  carrying  such  documents 
would  threaten  their  welfare. 7/   Indeed,  persons  issued  parking 
tickets  are  generally  afforded  greater  procedural  protections 
than  would  be  extended  to  returning  permanent  residents, 
international  travelers,  foreign  students  and  business  people,  or 
refugees  fleeing  persecution  under  these  proposals.   But  these 
proposals  are  alarming  from  another  perspective  as  well. 

Janet  Gilboy,  a  researcher  at  the  American  Bar  Foundation, 

has  examined  the  work  of  immigration  inspectors  at  ports  of 

entry.  Gilboy,  "Deciding  Who  Gets  In:  Decisionmaking  by 

Immigration  Inspectors,"  3  Law  &  Society  Review  571  (1991).   She 

found  that  inspectors  made  preliminary  judgments  of  "high-risk 

travelers"  based  on  nationality. 

"Little  or  no  individualized  inspection  occurs; 
presentation  of  the  country  passport  suffices  to  judge 
what  type  of  individual  is  requesting  admission.   This 
handling  implicitly  reflects  inspectors'  notions  about  the 
individual's  limited  credibility,  that  is,  lack  of 
trustworthiness  of  statements  or  documents."  at  587-588. 

2/   Each  year,  successful  asylum  applicants  represented  by 
ProBAR  (a  pro  bono  project  sponsored  by  the  American  Bar 
Association,  the  State  Bar  of  Texas  and  the  American  Immigration 
Lawyers  Association)  attempt  entry  to  the  United  States  with 
invalid  documents.   Although  these  refugees  fled  their  respective 
countries  with  false  documents,  the  immigration  judges  granting 
their  cases  considered  the  use  of  false  documents  consistent  with 
their  accounts  of  persecution  and  reasons  for  seeking  asylum. 
Descriptions  of  several  recent  ProBAR  cases  are  attached.   Under 
the  summary  exclusion  proposals,  these  individuals  would  not  have 
a  right  to  present  their  claims  to  immigration  judges. 
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The  reliance  on  such  prejudgments  in  the  inspections  process 
should  cause  proponents  of  summary  exclusion  to  reconsider  their 
endorsement  of  this  approach. 

Moreover,  concerns  that  terrorists  may  be  able  to  walk  out  of 
our  airports  claiming  asylum  are  addressed  in  current  law.   The 
INS  is  mandated  to  detain  and  exclude  any  alien  who  is  a 
terrorist,  and  to  detain  serious  felons  and  others  who  may 
endanger  the  public,  whether  or  not  they  claim  asylum.  8  U.S.C. 
1225(c)  and  1226(e). 8/   If  the  problem  is  international  smuggling 
rings  and  syndicates  that  sell  counterfeit  documents,  giving  INS 
border  agents  final  decisionmaking  authority  to  guess  which 
documents  are  real  and  which  aren't  is  not  the  solution. 
Similarly,  to  the  extent  the  problem  is  caused  by  inadequate 
detention  space,  the  INS  should  examine  the  allocation  of  existing 
detention  facilities. 

At  present,  scarce  and  costly  detention  space  is  used  to 
detain  unaccompanied  minor  children  who  could  be  released  to 
responsible  adults  and  bona  fide  asylum  seekers  pending  their 
hearings.   The  ABA  has  on  repeated  occasions  suggested  that  the 
INS  implement  supervised,  conditional  pre-hearing  release  programs 
similar  to  those  common  in  court  systems  across  the  country, 
rather  than  detain  them. 9/   The  INS  could  then  utilize  the 
existing  detention  space  for  persons  likely  to  abscond  or  who  pose 


8/   The  law  regarding  the  detention  of  dangerous  excludable 
aliens  is  so  stringent  that  1800  Cubans  have  been  detained  in 
U.S.  jails  for  more  than  a  decade  because  the  U.S.  has  been 
unable  to  deport  them  to  Cuba. 

9/   See  ABA  Coordinating  Committee  on  Immigration  Law,  Lives 
on  the  Line:  Seeking  Asylum  in  South  Texas  (July  1989) . 
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a  security  risk.   Congress  should  not  seek  savings  by  cutting 
inspections  or  eliminating  exclusion  hearing  rights. 10/ 

Finally,  we  would  like  to  put  the  current  proposals  in 
historical  context.   Between  March  1980,  when  the  Refugee  Act  was 
passed,  and  July  1981,  53,034  applications  for  asylum  were  filed 
by  persons  in  the  United  States.   The  number  of  asylum  claims 
filed  with  the  INS  in  FY1992  was  roughly  the  same  (excluding 
claims  filed  pursuant  to  the  ABC  Settlement)  even  though  the 
world  refugee  population  grew  by  10  million  in  the  intervening 
decade. 

In  view  of  concerns  that  the  asylum  procedures  were  too 
cumbersome  and  that  the  numbers  of  applicants  taxed  the  resources 
of  the  INS,  legislation  proposed  in  1983  would  have  provided  for 
an  "asylum  officer"  to  make  a  final  asylum  determination  that 
would  not  be  subject  to  further  review.   The  ABA  opposed  those 
revisions  because,  where  the  stakes  are  as  high  as  they  are  in 
asylum  cases,  the  complexity  of  the  asylum  process  does  not 
justisfy  eliminating  the  opportunity  to  appeal  denials  of  asylum 
to  an  independent  administrative  body.   As  the  asylum  officer  and 
immigration  judge  corps  have  increased  in  size,  the  value  of  an 
administrative  appeal  to  ensure  the  uniform  application  of  the 
immigration  laws  has  surely  acquired  even  greater  importance. 


10/   The  GAO  found  that  nearly  one-third  of  the  costs  of 
airport  and  seaport  inspections  are  attributable  to  "excessive 
overtime."   Immigration  Management  GAO/GGD-91-28  at  57-59. 
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In  conclusion,  the  INS  adjudications  and  enforcment 
operations,  as  well  as  the  immigration  court  system,  suffer  from 
the  same  problems  as  does  the  entire  justice  system  —  long-term 
neglect  and  underfunding.   The  Association  believes  that 
solutions  can  be  achieved  without  sacrificing  fair  process,  and 
that  the  alternatives  could  be  disastrous.   Denial  of  access  to 
justice  —  whether  denied  outright  or  as  a  product  of  inadequate 
funding  —  "encourages  disillusionment  with  and  disrespect  for  a 
system  designed  to  protect  fundamental  rights  and  liberties.   If 
this  erosion  in  confidence  continues,  our  ability  to  defend  basic 
human  rights  will  be  decreased."   ABA  Blueprint  for  Improving  the 
Civil  Justice  System  51  (February  1992) . 

Again,  thank  you  for  allowing  me  to  express  the  views  of  the 
American  Bar  Association  to  the  Subcommittee. 
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EXAMPLES  OF  REFUGEES  WHO  ARRIVE  WITHOUT  VALID  DOCUMENTS 

MV  (Haiti) 

MV  is  a  seventeen  year  old  who  left  Haiti  in  November  1991.   He 
was  picked  up  by  the  Coast  Guard  and  detained  at  Guantanamo  Bay 
for  seven  months,  then  he  was  paroled  into  the  United  States. 
He  was  detained  at  Camp  Hope,  Jackson,  Mississippi  and  in  New 
Orleans  for  three  months  before  being  transferred  to  the  INS 
detention  center  at  Port  Isabel,  Texas.   At  the  time  of  his 
exclusion  hearing,  he  had  been  detained  for  thirteen  months. 

M  and  other  members  of  his  family  actively  campaigned  for 
Jean-Bertrand  Aristide.   M  distributed  pro-Aristide  literature 
and  helped  register  voters.   M's  brother  knew  Aristide 
personally,  campaigned  widely  for  him,  and  brought  Aristide  to 
the  house  on  several  occasions.   After  Aristide' s  election,  M's 
brother  was  appointed  to  a  prominent  position. 

When  the  military  ousted  President  Aristide,  M  protested  in  the 
streets.   Two  days  later,  M's  father  was  fatally  shot  by  a 
soldier.   That  day  was  also  the  last  time  anyone  in  the  family 
saw  his  older  brother,  who  had  also  participated  in  the 
protests.   The  family  presumes  he  was  killed  by  the  military. 

M  then  stopped  living  at  his  family's  house.   He  would  move 
around  and  sleep  in  a  different  house  each  night.   A  few  weeks 
later,  his  brother,  F,  was  shot  and  killed  by  a  soldier  while 
leaving  the  house.   The  police  also  came  to  the  house  and 
arrested  M's  older  sister.   As  far  as  M  knows,  no  one  in  the 
family  has  heard  from  her  since.   During  a  visit  to  his  family, 
M  was  shot  through  the  door  and  wounded. 

M  went  into  hiding  elsewhere.   On  November  22,  M  left  Haiti  on  a 
boat  with  about  3  00  other  Haitians.   As  the  boat  pulled  away 
form  shore  the  army  shot  through  its  sails  and  its  hull,  causing 
it  to  leak.   After  several  days  at  sea,  the  boat  was  found  by 
the  U.S.  Coast  Guard  and  the  Haitians  were  taken  to  the  U.S. 
Naval  Base  a  Guantanamo  Bay,  Cuba.   He  was  granted  asylum  in 
late  December  1992. 
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AMA  (Algeria) 

AMA  is  a  22  year  old  Muslim  from  Algeria.   The  government  of 
Algeria  suspected  AMA  of  belonging  to  a  fundamentalist  Islamic 
group,  the  Islamic  Salvation  Front  (FIS) ,  whose  mission  is  to 
make  Algeria  an  Islamic  state. 

AMA  was  imprisoned  and  tortured  for  more  than  two  years  for 
following  an  order  from  his  older  brother,  an  FIS  party  member, 
to  deliver  a  threat  letter  to  the  police.   During  his  years  in 
the  juvenile  prison,  he  was  taken  to  the  police  station  for 
interrogation  and  tortured  after  each  FIS  terrorist  incident  or 
threat  occurred. 

The  first  time,  he  was  beaten  on  the  head  with  a  stick  and 
required  stitches.   Generally,  AMA's  wrists  and  ankles  were 
handcuffed  together  and  then  chained  to  each  other.   Then  they 
inserted  a  pole  beneath  the  chain  and  lifted  him  up,  hanging  him 
between  two  chairs.   He  was  then  spun  and  beaten  all  over  with 
sticks,  especially  on  his  feet.   Occasionally  he  was 
blindfolded.   In  between  torture-interrogations,  AMA  was  kept  in 
a  dark  bare  cell  in  the  police  station.   He  tried  to  commit 
suicide  several  times. 

Even  after  his  release  in  1989,  the  police  made  him  report  to 
them  periodically.   One  day  he  was  attacked  by  a  group  of  men  in 
an  alley  who  accused  him  of  being  an  "enemy  of  Allah"  and  a 
police  informant.   They  stabbed  him  in  the  abdomen,  kicked  his 
face  and  beat  him.   He  believes  they  were  with  the  FIS. 

A  few  months  later,  his  brother  sent  a  message  to  him  to  flee 

the  country  immediately.   AMA  bribed  a  boat  captain  to  take  him 

into  Italy.   He  heard  that  he  couldn't  get  political  asylum  in 
there  so  he  went  to  Germany. 

AMA  lived  in  a  refugee  shelter  and  applied  for  asylum  in 
Manneheim.   In  March  1992,  the  refugee  shelter  where  he  lived 
was  fire-bombed  by  Neo-Nazi  "skinheads"  in  the  middle  of  the 
night.   The  shelter  burned  to  the  ground.   AMA  escaped  the 
burning  building  by  jumping  out  of  the  second-story  window.   As 
the  refugees  fled,  the  group  of  60  or  so  Neo-Nazis  attacked 
them.   Two  months  later,  an  Algerian  refugee  who  was  a  good 
friend  of  AMA's  was  beaten  to  death  by  Neo-Nazis,  who  then  tied 
a  rock  to  his  body  and  threw  him  down  a  cliff  into  the  river. 
AMA  was  also  harassed  by  Algerian  undercover  agents  who  followed 
him,  visited  him  at  work  and  threatened  to  take  him  back  to 
Algeria. 

With  his  permission  to  be  in  Germany  due  to  expire,  AMA  feared 
he  would  be  deported  to  Algeria.   A  friend  helped  him  purchase  a 
false  passport  and  ticket  to  Canada  where  he  intended  to  apply 
for  political  asylum.   When  the  plane  to  Canada  stopped  in 
Detroit,  he  believed  he  had  arrived  in  Toronto  and  exited.   The 
INS  arrested  him  and  incarcerated  him  in  Texas  for  five  months 
pending  his  exclusion  hearing.   Asylum  was  granted  in  June  1993. 
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HMA  (Somalia) 

Mr.  A  is  a  26  year  old  from  Mogadishu,  Somalia.   He  entered  the 
U.S.  with  a  false  passport  in  December  1992,  and  was  charged  and 
convicted  of  knowingly  attempting  to  enter  the  U.S.  by  means  of 
a  passport  issued  to  some  one  other  than  himself.   He  was  put  on 
probation  for  one  year,  fined  $600,  and  transferred  to  the  INS 
at  Port  Isabel,  Texas,  for  his  exclusion  hearing.   The  INS 
Asylum  Parole  Service  Officers  (APSO's)  denied  release  pending 
his  hearing. 

Mr.  A  is  a  member  of  the  Darood  clan.   His  father,  a  major  with 
Siad  Barre's  armed  forces,  was  killed  by  a  bomb  which  had  been 
set  in  his  car  in  June  1992.   Mr.  A's  mother  was  killed  in 
October  1990  in  a  religious  conflict  in  Nigeria.   Mr.  A  taught 
at  a  school  that  he  built  in  Mogadishu.   He  also  owned  a  shop 
that  sold  basic  goods  where  his  wife  worked. 

In  Septemiaer  1992,  Mr.  A's  house  was  bombed  and  burned  down.   He 
believes  that  both  of  his  sisters  were  killed  in  the  house  along 
with  the  ten  children  of  his  stepmothers,  for  whom  he  was 
responsible  since  his  father's  death. 

Mr.  A,  his  wife,  two  children,  brothers  and  surviving  relatives 
left  for  Baidoa  on. the  back  of  a  truck.   After  reaching  Baido, 
Mr.  A  decided  to  return  to  Mogadishu  to  try  to  find  any 
surviving  stepchildren.   He  found  the  situation  there  was  even 
worse  than  when  he  had  left.   When  he  returned  alone  to  Baidoa, 
the  building  where  he  had  left  hia  wife  and  children  had  been 
attacked  and  they  were  gone. 

Mr.  A  then  went  to  Kenya  to  search  for  his  family.   He  never 
found  them  but  he  met  a  man  who  helped  him  get  to  London.   In 
London  he  found  a  British  passport  and  other  documents  on  the 
street.   A  friend  then  got  him  a  ticket  from  London  to  Amsterdam 
to  Atlanta. 

In  mid-December  1992,  Mr.  A  arrived  in  Atlanta.   He  admitted  to 
the  INS  that  it  was  not  his  passport.   The  next  day  he  was  taken 
to  federal  court.   On  January  4,  1993  he  was  convicted,  put  on 
probation,  and  fined  $600.   He  was  then  detained  by  the  INS  in 
Texas  until  an  immigration  judge  granted  asylum  in  mid-April 
1993. 

Mr.  A  still  suffers  tremendously  from  post  traumatic  stress 
disorder.   He  has  great  difficulty  sleeping,  continuously  hears 
voices  in  his  head,  and  has  bouts  of  crying  and  shouting.   He 
has  had  difficulty  standing  and  walking.   He  tends  to  ramble  and 
often  gets  confused.   He  feels  great  guilt  and  remorse  regarding 
his  family  and  is  upset  that  his  luggage  containing  his  only 
family  heirlooms  —  a  gold  wedding  set  and  Koran  —  was  lost  by 
the  INS. 
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DGG  (Columbia) 

Mr.  G  is  a  38  year  old  from  Medellin,  Colombia,  who  resisted  the 
pressure  of  the  Medellin  cartel  to  use  his  family  home  shoe 
factory  to  ship  cocaine. 

The  family's  refusal  to  assist  the  cartel  caused  two  of  his 
cousins  to  be  shot  in  1984.   In  November  1985,  Mr.  G  was 
attacked  on  the  street  by  three  men  with  knives.   He  was  stabbed 
in  several  places  on  his  body  and  left  for  dead.   He  was 
hospitialized  for  several  days.   Owing  to  his  cousins'  deaths 
and  the  attempt  on  his  own  life,  the  family  closed  the  shoe 
factory . 

In  January  1986,  a  warning  was  sent  to  Mr.  G  stating,  "You  had 
luck  with  the  first  attack.   The  next  time  we  will  find  and  kill 
you."   Signed  "El  Cartel."   Mr.  G  went  to  Bogota  for  safety. 
There  he  spoke  with  his  mother  who  told  him  not  to  return  to 
Medellin  since  the  cartel  had  made  several  phone  calls  askina 
for  him. 

Mr.  G  fled  to  Belize  by  boat.   He  made  his  way  from  there  to 
Guatemala  City  and  then  to  Mexico.   In  the  interim,  the  cartel 
killed  three  more  cousins  and  his  nephew. 

On  Christmas  Day,  Mr.  G  called  his  mother.   His  sister  told  him 
that  the  cartel  had  assassinated  their  brother  only  days  before. 
The  cartel  had  killed  7  members  of  his  family  ~  everyone  who 
had  worked  in  the  shoe  factory  except  himself  and  his  elderly 
father,  although  it  had  attempted  to  take  his  life  too. 

Tired  of  living  in  fear  that  the  Mexican  authorities  would 
deport  him  back  to  Colombia,  Mr.  G  decided  to  go  to  the  U.S.  to 
ask  for  asylum.   Mr.  G  crossed  the  bridge  at  Brownsville  and 
presented  himself  to  INS  to  ask  for  asylum.   U.S.  INS  officers 
did  not  believe  he  was  Colombian  but  Mexican  and  walked  him  back 
across  the  bridge  to  the  Mexican  immigration  officers.   The 
Mexican  officers  took  him  back  across  to  the  U.S.  officers. 
Mr.  G  was  then  arrested  by  U.S.  immigration  and  detained  until 
an  immigration  judge  awarded  him  political  asylum. 
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RS    (India) 
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RS  is  a  31  year  old  from  Punjab  province,  India.   He  was  a 
member  of  a  student  group  which  opposed  human  rights  abuses. 
His  advocacy  angered  both  the  government  and  Punjabi  separatist 
forces. 

RS  was  kidnapped  by  the  separatists  for  two  weeks  and,  when 
released,  threatened  with  death  unless  he  joined  the  group. 
Shortly  after  his  release,  police  arrested  RS  and  accused  him  of 
being  part  of  the  separatist  movement.   He  believes  that  he  was 
arrested  because  of  his  advocacy  of  human  rights. 

He  was  tortured  by  the  police  and  released  only  after  a  bribe 
was  paid.   About  three  weeks  later,  he  was  arrested  again,  but 
paid  one  officer  a  bribe  and  escaped.   At  this  point  he  decided 
to  flee  the  country. 

RS  used  false  documents  to  escape  because  he  feared  he  would  not 
be  allowed  to  leave  the  country  and  would  be  arrested.   The  INS 
detained  him  without  bond  for  almost  seven  months  before  he  was 
awarded  asylum. 
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